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ARTICLE

Ontario Announces Signif icant Proposed Changes to the Class Proceedings Act, 1992
On Decem ber 9 ,  On ta ri o ’s A t to rney Genera l  i n t roduced  B i l l  161  i n  the  Leg i sl a t i ve  Assem b l y.  Announced  as the  Smarte r and  Stronger Just i ce  Act ,  2019,
the  governm ent has p roposed  sweep i ng  l eg i sl a t i ve  am endm ents to  num erous sta tu tes,  wh i ch  i t  says wi l l  p rovi de  “be t te r,  m ore  a ffo rdab l e  j ust i ce  fo r
fam i l i es and  consum ers.” Incl uded  i n  the  B i l l  a re  p roposed  changes to  the  Cl ass Proceed i ngs Act ,  1992  (the  Act).  T he  revi ew o f  cl ass act i ons i n  On ta ri o
fo l l ows the  re l ease  o f  the  Law Com m i ssi on  o f  On ta ri o ’s Fi na l  Report  on  cl ass act i on  re fo rm  i n  m i d -2019 ,  a  deve l opm ent tha t  we  have  p revi ousl y
com m ented  on  he re.  T he  Law Com m i ssi on  p roposed  fa r-reach i ng  re fo rm s to  the  Act ,  and  a  num ber o f  these  recom m enda t i ons have  found  the i r way i n to
the  p roposed  am endm ents.

T h i s bu l l e t i n  h i gh l i gh ts a  num ber o f  the  p roposed  cl ass act i on  re fo rm s i n  B i l l  161 .  Am ongst  the  p roposed  am endm ents a re  m easures i n tended  to
ach i eve  an  ea rl i e r reso l u t i on  o f  cl ass act i ons,  addressi ng  the  l ong -stand i ng  i ssue  o f  m u l t i -j u ri sd i ct i ona l  cl ass act i ons,  encourag i ng  the  use  o f
p re l i m i na ry m o t i ons,  e l i m i na t i ng  the  i n te rm ed i a te  appea l  to  the  Di vi si ona l  Court ,  add ressi ng  one  aspect  o f  the  ce rt i f i ca t i on  test  and  l eve l l i ng  the
p l ayi ng  f i e l d  be tween  p l a i n t i f fs and  de fendan ts.  T he  fo l l owi ng  i s a  sum m ary o f  som e o f  the  m ore  i n te rest i ng  and  i m portan t  p roposed  changes.

Multi-Jurisdictional Class Proceedings

In  add i t i on  to  add i ng  a  de f i n i t i on  to  the  Act  fo r a  “m u l t i -j u ri sd i ct i ona l  cl ass p roceed i ng ,” the  p roposed  am endm ents requ i re  reg i st ra t i on  o f  a l l  cl ass
act i on  cl a i m s on  the  day they a re  com m enced .  When  m ovi ng  fo r ce rt i f i ca t i on ,  p l a i n t i f fs m ust  p rovi de  evi dence  to  the  court  tha t  they have  reg i ste red  the
act i on .  Where  m u l t i p l e  act i ons a re  f i l ed ,  no t i ce  to  each  p l a i n t i f f  i n  the  o the r act i ons o f  the  p roposed  ce rt i f i ca t i on  m ot i on  wou l d  be  requ i red ,  i ncl ud i ng
no t i ce  to  p l a i n t i f fs i n  m u l t i -j u ri sd i ct i ona l  cl ass p roceed i ngs com m enced  i n  ano the r p rovi nce  and  wh i ch  i nvo l ve  the  sam e o r si m i l a r sub j ect  m a tte r and
som e o r a l l  o f  the  sam e cl ass m em bers.  Any pe rson  g i ven  such  no t i ce  wi l l  be  en t i t l ed  to  m ake  subm i ssi ons a t  the  ce rt i f i ca t i on  m ot i on .  T hese  p roposed
changes a re  i ncrem enta l ,  and  bu i l d  on  exi st i ng  p ract i ce -d i rect i on -based  requ i rem en ts fo r reg i st ra t i on  o f  p roposed  cl ass act i ons i n  the  Canad i an  Bar
Associ a t i on ’s Na t i ona l  Cl ass Act i on  Da tabase,  as we l l  as the  m u l t i -j u ri sd i ct i ona l  no t i f i ca t i on  requ i rem en ts i n  the  recen t l y-adop ted  Cl ass Act i on  Jud i ci a l
Pro toco l s (2018).

Dismissal for Delay

As recom m ended  by the  Law Com m i ssi on ,  the  p roposed  l eg i sl a t i on  p rovi des fo r a  m o t i on  to  d i sm i ss a  cl ass act i on  fo r de l ay un l ess,  on  the  f i rst
ann i ve rsa ry o f  the  act i on :

1.  the  rep resen ta t i ve  p l a i n t i f f  has f i l ed  a  “f i na l  and  com p l e te ” m o t i on  reco rd  fo r ce rt i f i ca t i on ;

2.  the  pa rt i es have  ag reed  to  a  t i m e tab l e  fo r se rvi ce  o f  the  m ot i on  reco rd  and  the  com p l e t i on  o f  one  o r m ore  steps requ i red  to  advance  the
proceed i ng ;

3.  a  cou rt  o rde r i s m ade  to  no t  d i sm i ss the  act i on  and  a  t i m e tab l e  fo r the  act i on  has been  estab l i shed ;  o r

4.  any o the r steps,  occu rrences o r ci rcum stances p rescri bed  by regu l a t i ons have  taken  p l ace .

T he  p roposed  l eg i sl a t i on  does no t  de f i ne  wha t  const i tu tes a  “f i na l  and  com p l e te ” m o t i on  reco rd  and  the  governm ent has no t  pub l i shed  any p roposed
regu l a t i ons concern i ng  o the r steps,  occu rrences o r ci rcum stances,  as no ted  above .  T he  apparen t  m o t i va t i on  underl yi ng  the  p roposed  am endm ents i s to
m ove  the  act i on  qu i ckl y towards a  ce rt i f i ca t i on  m ot i on ,  and  to  avo i d  cl ass p roceed i ngs l angu i sh i ng  fo r yea rs p ri o r to  tha t  m o t i on .  In  add i t i on ,  where  an
act i on  i s d i sm i ssed  fo r de l ay,  the  counse l  fo r the  rep resen ta t i ve  p l a i n t i f f  sha l l  be  o rde red  to  g i ve  no t i ce  o f  the  d i sm i ssa l  on  the  counse l ’s websi te ,  by
d i rect  con tact  wi th  cl ass m em bers who  have  p revi ousl y con tacted  cl ass counse l  o r th rough  any o the r steps tha t  the  court  m ay speci fy.

The Certification Test

In  i ts report ,  the  Law Com m i ssi on  recom m ended  an  am endm ent to  the  ce rt i f i ca t i on  test  to  p l ace  g rea te r em phasi s on  the  p re fe rab l e  p rocedure  cri te ri on .
T he  p roposed  l eg i sl a t i on  wi l l  now expressl y requ i re  the  court  to  consi de r the  fo l l owi ng  “m i n i m um ” gu i deposts when  deci d i ng  whe the r a  cl ass p roceed i ng
i s p re fe rab l e :

a.  whe the r a  cl ass act i on  i s “superi o r” to  a l l  “reasonab l y ava i l ab l e  m eans” o f  de te rm i n i ng  the  en t i t l em en t o f  the  cl ass m em bers to  re l i e f  o r addressi ng
the  i m pugned  conduct  o f  the  de fendan t ,  i ncl ud i ng  quasi -j ud i ci a l  o r adm i n i st ra t i ve  p roceed i ngs,  as we l l  as any o the r “rem ed i a l  schem e o r p rog ram
outsi de  o f  a  p roceed i ng ”;  and

b.  whe the r quest i ons o f  fact  o r l aw com m on to  the  cl ass m em bers p redom i na te  ove r any quest i ons a ffect i ng  on l y i nd i vi dua l  cl ass m em bers (em phasi s
added).  Predom i nance  i s a  si gn i f i can t  change  to  the  Act ,  wh i ch  p revi ousl y d i d  no t  i ncl ude  any p redom i nance  requ i rem en t am ong  i ts ce rt i f i ca t i on
cri te ri a .

T he  court  m ust  a l so  consi de r the  exi stence  o f  o the r cl ass p roceed i ngs –  i ncl ud i ng  i n  o the r Canad i an  j u ri sd i ct i ons –  as pa rt  o f  i ts p re fe rab i l i ty
assessm ent.  Courts undertaki ng  th i s i nqu i ry wi l l  be  gu i ded  by a  se t  o f  a rt i cu l a ted  ob j ect i ves,  i ncl ud i ng :  ensuri ng  tha t  the  i n te rests o f  a l l  pa rt i es i n  each
j u ri sd i ct i on  a re  g i ven  due  consi de ra t i on ,  se rvi ng  the  ends o f  j ust i ce ,  avo i d i ng  i nconsi sten t  ve rd i cts and  p rom ot i ng  j ud i ci a l  econom y. In  add i t i on ,  the
court  m ust  consi de r a l l  re l evan t  facto rs,  i ncl ud i ng :

1.  the  a l l eged  basi s o f  l i ab i l i ty i n  each  o f  the  p roceed i ngs and  the  d i ffe ren t  l aws app l i cab l e  i n  each  j u ri sd i ct i on ;

2.  the  stage  reached  i n  each  o f  the  o the r act i ons;

3.  a  revi ew o f  the  p l an  o f  p roceed i ng  i n  each  act i on ;

4.  m a tte rs aki n  to  consi de ra t i ons o f  fo rum conven i ens;  and

5.  the  ab i l i ty to  en fo rce  i n  each  o f  the  j u ri sd i ct i ons.
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T he  court  wi l l  be  en t i t l ed  to  stay a  p roceed i ng  o r i m pose  o the r te rm s as i t  consi de rs appropri a te .  In  e ffect ,  under the  p roposed  am endm ents to  the  Act
p re fe rab i l i ty wi l l  becom e a  m uch  m ore  ho l i st i c i nqu i ry,  focused  no t  on l y on  whe the r the  pa rt i cu l a r cl ass p roceed i ng  i s p re fe rab l e  to  o the r m eans o f
rem edyi ng  the  a l l eged  m i sconduct ,  bu t  a l so  whe the r On ta ri o  i s the  p re fe rab l e  venue  fo r a  m u l t i -j u ri sd i ct i ona l  p roceed i ng .

Notice and Costs of Notice

Bi l l  161  p roposes sweep i ng  changes to  the  fo rm  o f  no t i ce  o f  ce rt i f i ca t i on  and  who  i s requ i red  to  pay fo r the  costs o f  no t i ce .  T he  p rovi si ons respect i ng
no t i ce  cod i fy the  court ’s requ i rem en t to  consi de r a l te rna t i ve  fo rm s o f  no t i ce  to  be  g i ven  to  the  cl ass.  T he  no t i ce  p rovi si ons a l so  a rt i cu l a te  the  speci f i c
i tem s to  be  addressed  i n  “p l a i n  l anguage” i n  the  no t i ce ,  wh i ch  go  we l l  beyond  the  cu rren t  no rm  fo r d i scl osu re  i n  such  no t i ces,  i ncl ud i ng  a  new
requ i rem en t to  d i scl ose  fee  ag reem ents be tween  the  rep resen ta t i ve  p l a i n t i f f  and  cl ass counse l ,  as we l l  as d i scl osu re  o f  any th i rd -pa rty fund i ng
arrangem ents.  

Of  som e si gn i f i cance  i s the  p roposed  change  to  the  no t i ce  p rovi si ons o f  the  Act  regard i ng  who  pays fo r the  cost  o f  no t i ce  o f  ce rt i f i ca t i on  o f  a  cl ass
p roceed i ng .   Wh i l e  i t  has becom e com m on fo r the  de fendan t  to  pay the  costs o f  p rovi d i ng  no t i ce  o f  ce rt i f i ca t i on  to  cl ass m em bers,  o r to  sha re  the  costs
wi th  cl ass counse l ,  the  p roposed  am endm ents wi l l  a l l ow fo r an  award  o f  the  paym ent o f  costs o f  no t i ce  to  a  rep resen ta t i ve  p l a i n t i f f  on l y i n  the  even t  o f
success i n  the  cl ass p roceed i ng .  Fo r g rea te r ce rta i n ty,  the  p roposed  l eg i sl a t i on  speci f i ca l l y p rovi des tha t  no  o rde r fo r paym ent o f  costs o f  no t i ce  sha l l
requ i re  paym ent by the  de fendan t  a t  any ea rl i e r t i m e  i n  the  p roceed i ng .

Carriage Motions

T he  p roposed  am endm ents wi l l  requ i re  a  ca rri age  m ot i on  be  m ade  no  l a te r than  60  days a f te r the  day on  wh i ch  the  f i rst  cl ass p roceed i ng  was
com m enced ,  and  heard  as soon  as p ract i cab l e .  T he  ca rri age  m ot i on  “sha l l ” be  heard  by a  d i ffe ren t  j udge  than  the  j udge  case  m anag i ng  the  cl ass
act i on ,  un l ess the  pa rt i es to  the  ca rri age  m ot i on  ag ree  o the rwi se  T he  cri te ri a  to  be  consi de red  by the  court  a re  se t  ou t  i n  the  p roposed  l eg i sl a t i on  and
the  deci si on  respect i ng  ce rt i f i ca t i on  wi l l  be  f i na l  and  no t  sub j ect  to  appea l .  Once  the  ca rri age  deci si on  i s m ade , the  court  m ay stay the  o the r
p roceed i ng  and  ba r com m encem ent o f  any o the r com pet i ng  act i on .  T he  p roposed  am endm ents wi l l  a l so  requ i re  counse l  to  bear the  costs o f  the
carri age  m ot i on  them se l ves and  no t  a t tem pt to  recoup  any po rt i on  f rom  the  cl ass o r the  de fendan t .

Third-Party Funding Agreements

T he  p roposed  changes to  the  Act  wi l l  b ri ng  cl a ri ty to  the  ab i l i ty to  m ake  use  o f  th i rd -pa rty fund i ng  ag reem ents and  wi l l  p recl ude  use  o f  such
agreem ents un l ess approved  by the  court .  Court  approva l  m ust  be  sough t  “as soon  as p ract i cab l e ” a f te r the  th i rd  pa rty fund i ng  ag reem ent i s reached .
T he  fund i ng  ag reem ent m ust  be  p rovi ded  to  the  court  and  the  de fendan t ,  and  the  de fendan t  wi l l  now have  the  ri gh t  to  m ake  subm i ssi ons a t  the  heari ng
o f  the  m ot i on  to  approve  the  fund i ng  ag reem ent.  Cri te ri a  a re  se t  ou t  fo r the  court  to  consi de r i n  i ts de te rm i na t i on  o f  the  approva l  o f  the  fund i ng
agreem ent,  and  the  am endm ents speci f i ca l l y recogn i ze  the  con f i den t i a l i ty requ i rem en ts and  deem ed undertaki ng  ru l e  app l i cab l e  to  the  pa rt i es a l so
app l y to  the  p roposed  th i rd  pa rty funder.  Othe r p rovi si ons i ncl ude  a  requ i rem en t tha t  the  court  consi de r whe the r the  p roposed  rep resen ta t i ve  has
ob ta i ned  i ndependen t  l ega l  advi ce  abou t  the  fund i ng  ag reem ent –  st rong l y suggest i ng  tha t  i t  wi l l  becom e standard  p ract i ce  fo r such  i ndependen t
advi ce  to  be  sough t  –  and  pe rm i ts d i rect  recovery f rom  the  funder fo r any costs awarded  aga i nst  the  rep resen ta t i ve  p l a i n t i f f .

Appeals and Limitation Periods

In  an  e ffo rt  to  speed  up  the  appea l  p rocess,  the  p roposed  l eg i sl a t i on  e l i m i na tes the  requ i rem en t to  appea l  to  the  Di vi si ona l  Court  f rom  o rde rs
ce rt i fyi ng ,  decert i fyi ng ,  o r re fusi ng  to  ce rt i fy a  cl ass p roceed i ng ,  and  a l l ows a  d i rect  ri gh t  o f  appea l  to  the  Court  o f  Appea l  f rom  such  o rde rs fo r bo th
p l a i n t i f fs and  de fendan ts.  T h i s was one  o f  the  key recom m enda t i ons o f  the  de fence  ba r and  was addressed  by the  Law Com m i ssi on  i n  i ts report .

T he  p roposed  l eg i sl a t i on  a l so  addresses the  suspensi on  o f  l i m i ta t i on  pe ri ods fo r bo th  p l a i n t i f fs and  de fendan ts.  T he  Law Com m i ssi on  report  d i d  no t
address the  i ssue  o f  a  de fendan t ’s l i m i ta t i on  pe ri od  be i ng  suspended  i n  re l a t i on  to  any cl a i m s fo r con tri bu t i on  o r i ndem n i ty i t  m ay have ,  a l though  th i s
was a  subm i ssi on  m ade  by som e stakeho l de rs.  T he  p roposed  changes wi l l  p rovi de  som e cl a ri ty as to  when  a  l i m i ta t i on  pe ri od  resum es runn i ng  as
aga i nst  the  cl ass m em ber and  now cl a ri f i es tha t  once  a  ce rt i f i ca t i on  m ot i on  i s d i sm i ssed ,  the  l i m i ta t i on  pe ri od  resum es runn i ng .  Fo r a  de fendan t ,  the
l i m i ta t i on  pe ri od  wi th i n  wh i ch  to  b ri ng  cl a i m s fo r con tri bu t i on  o r i ndem n i ty i s suspended  f rom  the  com m encem ent o f  the  p roposed  cl ass p roceed i ng ,
and  resum es runn i ng  once  the  court  m akes a  deci si on  on  the  ce rt i f i ca t i on  m ot i on  o r any appea l  f rom  such  deci si on  i s f i na l l y d i sposed  o f .

Settlements and Assessment of Fees for Class Counsel

Bi l l  161  p rovi des si gn i f i can t  changes to  approva l  o f  se t t l em en ts and  fees pa i d  to  cl ass counse l .  Speci f i c cri te ri a  a re  spe l l ed  ou t  fo r the  court  to  consi de r
i n  approvi ng  a  p roposed  reso l u t i on  o f  a  cl ass p roceed i ng .  T hese  cri te ri a  wi l l  necessi ta te  the  f i l i ng  o f  evi dence  on  the  se t t l em en t approva l  m o t i on
su ff i ci en t  to  sa t i sfy the  court  tha t  the  e l em en ts o f  the  se t t l em en t a re  fa i r,  reasonab l e  and  i n  the  best  i n te rests o f  the  cl ass.  T he  am endm ents speci f i ca l l y
recogn i ze  the  ab i l i ty o f  the  court  to  award  cy-p rès  paym ents as pa rt  o f  a  cl ass act i on  se t t l em en t.  B i l l  161  a l so  se ts ou t  the  cri te ri a  wh i ch  the  court  m ust
consi de r i n  de te rm i n i ng  whe the r the  fees p roposed  to  be  pa i d  to  cl ass counse l  a re  fa i r and  reasonab l e .   T hese  consi de ra t i ons i ncl ude  the  resu l ts
ach i eved  fo r cl ass m em bers,  the  degree  o f  ri sk assum ed by counse l ,  the  p roport i ona l i ty o f  the  fees to  the  m one ta ry award  o f  se t t l em en t funds and  any
prescri bed  m atte r o r o the r cri te ri a  the  court  consi de rs re l evan t .

In  the  case  o f  a  cou rt  award  o f  aggrega te  m one ta ry re l i e f  fo l l owi ng  a  com m on i ssues t ri a l ,  the  b i l l  add resses a  recom m enda t i on  m ade  by the  Law
Com m i ssi on  fo r post-d i st ri bu t i on  report i ng  o f  the  funds.  T he  report  m ust  i ncl ude  i n fo rm at i on  on  a  num ber o f  i tem s, no t  the  l east  o f  wh i ch  i s the  num ber
o f  cl ass m em bers who  have  rece i ved  a  d i st ri bu t i on  (the  take -up  ra te ),  as we l l  as a  b reakdown o f  the  am oun t o f  m one ta ry re l i e f  p rovi ded  to  cl ass
m em bers and  the  adm i n i st ra t i ve  costs o f  the  award  m ade  by the  court .  Once  approved ,  the  report  o f  the  adm i n i st ra t i on  o f  a  se t t l em en t wi l l  be
appended  to  the  o rde r approvi ng  the  report .

In  the  case  o f  a  se t t l em en t approved  by the  court ,  the  p roposed  am endm ents wi l l  a l so  requ i re  tha t ,  a t  the  concl usi on  o f  the  d i st ri bu t i on  o f  the
se t t l em en t funds,  the  adm i n i st ra to r m ust  f i l e  a  report  wi th  the  court  addressi ng  a  num ber o f  i ssues,  i ncl ud i ng :

1.  the  to ta l  num ber o f  cl ass m em bers;

2.  i n fo rm at i on  abou t  no t i ce  d i st ri bu t i on ;

3.  the  take -up  ra te  f rom  cl ass m em bers o f  the  bene f i ts under the  se t t l em en t;



4.  ob j ecto rs to  the  se t t l em en t;

5.  a  b reakdown o f  am oun ts pa i d  to  cl ass m em bers, ;  and

6.  the  adm i n i st ra t i ve  costs and  l awyers fees i ncu rred ,  as we l l  as am oun ts pa i d  to  the  cl ass p roceed i ngs fund  o r under any approved  th i rd  pa rty fund i ng
agreem ent.

Summary

As no ted  i n  the  p ress re l ease  i ssued  by the  p rovi nci a l  governm ent,  the  p roposed  changes a re  sa i d  to  bu i l d  o ff  the  com prehensi ve  revi ew o f  cl ass act i ons
by the  Law Com m i ssi on  i n  Ju l y 2019  and  the  M i n i st ry o f  the  At to rney Genera l ’s own  revi ew and  consu l ta t i ons.  T he  sta ted  i n ten t i on  o f  the  p roposed
changes i s to  m ake  cl ass act i ons m ore  fa i r,  t ransparen t  and  e ff i ci en t  fo r peop l e  and  busi nesses i n  On ta ri o .  I f  i m p l em ented ,  m any o f  the  p roposed
am endm ents wi l l  ach i eve  the  fa i rness p roposed  by the  On ta ri o  governm ent.  Whe the r the  b i l l  rem a i ns i n  i ts p resen t  fo rm  i s uncerta i n ,  bu t  wha t  i s cl ea r i s
tha t  the  l eg i sl a tu re  does i n tend  to  m ake  fa r-reach i ng  am endm ents to  On ta ri o ’s Cl ass Proceed i ngs Act ,  1992.  T he  t i m i ng  fo r f i na l  i m p l em enta t i on  wi l l
be  de te rm i ned  as B i l l  161  p rog resses th rough  the  Leg i sl a t i ve  Assem b l y and  the  p roposed  changes to  the  Act  a re  u l t i m a te l y p rocl a i m ed  i n  fo rce  by the
L i eu tenan t  Governor.

By:  Gl enn  Zaka i b,  M arkus Krem er,  Ian  C.  M a tthews,  Davi d  E l m an

Servi ces:  Appe l l a te  Advocacy,  Cl ass Act i ons
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