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ARTICLE

COVID-19: Shareholder and corporate disputes
COVID-19  and  the  rap i d  co l l apse  i n  o i l  p ri ces have  caused  si gn i f i can t  econom i c con tract i on  and  uncerta i n ty.  T h i s d i ff i cu l t  l andscape  m ay be  fe rt i l e
g round  fo r a  p ro l i fe ra t i on  o f  co rpo ra te ,  d i recto r and  shareho l de r d i spu tes,  pa rt i cu l a rl y i n  A l be rta .  T h i s bu l l e t i n  p rovi des a  b ri e f  ove rvi ew o f  ce rta i n  a reas
o f  d i spu te  tha t  co rpo ra te  stakeho l de rs shou l d  be  aware  o f  i n  the  wake  o f  COVID-19 .

Summary - What you need to know

Cl a i m s aga i nst  d i recto rs and  o ff i ce rs:  Respond i ng  and  ad j ust i ng  to  COVID-19  requ i res m aki ng  cri t i ca l  deci si ons on  exped i ted  t i m e l i nes.  T h i s m ay
l ead  to  an  i ncrease  i n  cl a i m s a l l eg i ng  tha t  d i recto rs and  o ff i ce rs b reached  the i r du t i es to  exe rci se  ca re ,  d i l i gence ,  and  ski l l  and /o r to  act  honest l y i n
the  best  i n te rests o f  the  co rpo ra t i on .

Shareho l de r oppressi on  cl a i m s:  Di ff i cu l t  f i nanci a l  deci si ons m ay resu l t  i n  reduced  d i vi dends o r l oss o f  sha re  va l ue .  Deci si ons tha t  a re  no t  app l i ed
fa i rl y,  and  tha t  d i sregard  o r p re j ud i ce  reasonab l e  stakeho l de r expecta t i ons,  can  t ri gge r oppressi on  cl a i m s.

Deri va t i ve  act i ons:  T he  cu rren t  econom i c con tract i on  m ay l ead  to  scenari os where  co rpo ra t i ons have  been  wronged  bu t  a re  unab l e  to  fund
l i t i ga t i on .  Shou l d  a  co rpo ra t i on  fa i l  to  pu rsue  l i t i ga t i on ,  sha reho l de rs m ay seek to  pu rsue  l i t i ga t i on  on  beha l f  o f  the  co rpo ra t i on .

Di ssen t  ri gh ts and  share  va l ua t i ons:  Fundam enta l  st ra teg i c deci si ons m ade  by a  co rpo ra t i on  m ay t ri gge r sha reho l de r d i ssen t  ri gh ts.  In  the  cu rren t
m arke t  cond i t i ons,  d i ssen t  ri gh ts m ay l ead  to  con tested  share  va l ua t i ons,  wh i ch  wi l l  be  com p l i ca ted  by the  recen t  vo l a t i l i ty i n  the  stock m arke t .

Sho tgun  cl auses and  l i qu i d i ty cha l l enges:  T he  econom i c envi ronm ent m ay l ead  to  depressed  va l ua t i ons and  l i qu i d i ty sho rtages.  Shareho l de rs wi th
g rea te r access to  l i qu i d i ty m ay take  advan tage  o f  th i s envi ronm ent by exe rci si ng  con tractua l  buy-se l l  ri gh ts bu i l t  i n to  sha reho l de r,  pa rtne rsh i p  and
j o i n t  ven tu re  ag reem ents,  wh i ch  m ay l ead  to  d i spu tes.

Leadersh i p  cha l l enges:  T he  cu rren t  econom i c envi ronm ent m ay a l so  p rom pt an  i ncrease  i n  co rpo ra te  l eadersh i p  cha l l enges by d i sg run t l ed
shareho l de rs.  T hose  d i spu tes m ay i ncreasi ng l y end  up  be fo re  the  court  on  an  u rgen t  basi s.

Claims against directors and officers

Stakeho l de r cl a i m s aga i nst  d i recto rs and /o r o ff i ce rs o f  co rpo ra t i ons cou l d  i ncrease  i n  the  wake  o f  COVID-19 .

What you need to know:

Di recto rs and  o ff i ce rs have  a  du ty to  exe rci se  the  ca re ,  d i l i gence ,  and  ski l l  o f  a  reasonab l y p ruden t  i nd i vi dua l  and  a  f i duci a ry du ty to  act  honest l y
and  i n  good  fa i th  wi th  a  vi ew towards the  best  i n te rests o f  the  co rpo ra t i on .  T he  du ty o f  ca re  m ay extend  to  stakeho l de rs o f  the  co rpo ra t i on ,  such  as
shareho l de rs,  cred i to rs and  o the r pa rt i es.

Di recto rs m ay be  pe rsona l l y l i ab l e  fo r ce rta i n  l i ab i l i t i es o f  the  co rpo ra t i on ,  i ncl ud i ng  em p l oyee  wages,  em p l oym ent-re l a ted  source  deduct i ons,  taxes
and  envi ronm enta l  l i ab i l i t i es.

Di recto rs o r o ff i ce rs m ay a l so  be  pe rsona l l y l i ab l e  i f  they en te r i n to  ce rta i n  t ransact i ons wi th  the  co rpo ra t i on  on  the  eve  o f  fo rm a l  i nso l vency
proceed i ngs.

Di recto rs’ and  o ff i ce rs’ du t i es o f  ca re  and  f i duci a ry du t i es con t i nue  to  exi st  when  a  co rpo ra t i on  i s on  the  ve rge  o f  i nso l vency,  du ri ng  wh i ch  t i m e
deci si ons m ay be  h i gh l y scru t i n i zed .

T he  ‘busi ness j udgem ent ru l e ’ p resum es tha t  d i recto rs and  o ff i ce rs act  i n  acco rdance  wi th  the i r du t i es un l ess p roven  o the rwi se .  As a  resu l t ,  i t  i s
possi b l e  tha t  d i recto rs o r o ff i ce rs m ay on l y be  found  l i ab l e  fo r b reach i ng  the i r du t i es i n  cl ea r cases.

Oppression claims arising out of dividend reduction or other financial coping strategies

T he  cu rren t  econom i c cl i m a te  m ay fo rce  co rpo ra t i ons to  a l te r the i r behavi ou r,  wh i ch  cou l d  have  consequences fo r d i vi dends payab l e  and  share
va l ua t i on .  S i gn i f i can t  st ra teg i c deci si ons m ay con trad i ct  the  reasonab l e  expecta t i ons o f  stakeho l de rs.  A stakeho l de r m ay seek Court  i n te rven t i on  where
a  deci si on  oppresses,  i s un fa i rl y p re j ud i ci a l ,  o r un fa i rl y d i sregards those  reasonab l e  expecta t i ons.

What you need to know:

T he  oppressi on  rem edy p ro tects stakeho l de rs f rom  ce rta i n  acts o f  a  co rpo ra t i on .  T he  rem edy i s ava i l ab l e  to  a  wi de  range  o f  stakeho l de rs,  i ncl ud i ng
securi ty ho l de rs,  cred i to rs,  d i recto rs and  o ff i ce rs.

An  act i on  o f  a  co rpo ra t i on ,  i ts a ff i l i a tes,  o r i ts d i recto rs m ay g i ve  ri se  to  an  oppressi on  cl a i m  i f  i t  opp resses,  i s un fa i rl y p re j ud i ci a l ,  o r un fa i rl y
d i sregards the  reasonab l e  expecta t i ons o f  stakeho l de rs.

Stakeho l de rs’ reasonab l e  expecta t i ons m ay con f l i ct ,  pa rt i cu l a rl y i n  t i m es o f  f i nanci a l  d i f f i cu l ty.  In  ba l anci ng  the  expecta t i ons o f  d i ffe ren t
stakeho l de rs,  a  co rpo ra t i on  m ust  rem em ber tha t  the  m ost  fundam enta l  expecta t i on  o f  any stakeho l de r i s to  be  t rea ted  fa i rl y.

An  unm et expecta t i on  does no t  on  i ts own  am oun t to  oppressi on  un l ess i t  was caused  by oppressi ve  o r un fa i r conduct ,  and  actua l l y resu l ted  i n  l oss
o r dam age .

S i gn i f i can t  f i nanci a l  deci si ons can  f rustra te  reasonab l e  expecta t i ons.  A co rpo ra t i on  canno t  decl a re  o r pay a  d i vi dend  i f  i t  i s i nso l ven t .  In  o the r
ci rcum stances,  i m properl y reduci ng  a  shareho l de r's d i vi dend  can  am oun t to  oppressi on  i f  i t  i s no t  done  fa i rl y.

M ost  i m portan t l y,  a  d i vi dend  reduct i on  m ust  app l y fa i rl y across shareho l de rs o f  the  sam e cl ass.  Fo r cl ose l y-he l d  and  fam i l y co rpo ra t i ons,  a  d i vi dend
reduct i on  m ay be  oppressi ve  i f  i t  co i nci des wi th  an  i ncrease  i n  com pensa t i on  pa i d  to  som e, bu t  no t  a l l ,  o f  the  shareho l de rs th rough  ano the r
m echan i sm , such  as a  m anagem ent fee .

S i m i l a rl y,  a  sha re  o ffe ri ng  tha t  se rves to  d i l u te  a  shareho l de r’s i n te rest  m ay f rustra te  tha t  sha reho l de r’s reasonab l e  expecta t i on  to  no t  be  un fa i rl y
d i l u ted .  A court  m ay f i nd  such  an  “un fa i r d i l u t i on ” i f  the  shareho l de r i s no t  ab l e  to  pa rt i ci pa te  i n  the  new i ssuance ,  i f  the  i ssuance  i s fo r an  i m proper
purpose ,  o r i f  the  new shares a re  i ssued  a t  be l ow m arke t  p ri ce .



Derivative actions when a corporation is unable to fund litigation

T he  cu rren t  econom i c con tract i on  m ay l ead  to  scenari os where  co rpo ra t i ons have  been  wronged  bu t  a re  unab l e  to  fund  l i t i ga t i on .  Shou l d  a  co rpo ra t i on
fa i l  to  pu rsue  l i t i ga t i on ,  de ri va t i ve  act i ons m ay be  b rough t  by shareho l de rs who  seek to  pu rsue  l i t i ga t i on  on  beha l f  o f  the  co rpo ra t i on .

What you need to know:

Whi l e  the  oppressi on  rem edy i s ava i l ab l e  where  the  co rpo ra t i on  has acted  i n  an  oppressi ve  m anner to  a  shareho l de rs i n te rests,  the  de ri va t i on  act i on
em powers a  shareho l de r to  b ri ng  an  act i on  on  beha l f  o f  a  co rpo ra t i on  to  pu rsue  a  wrongdo i ng  done  to  the  co rpo ra t i on  i tse l f .

I t  i s i m portan t  the  d i recto rs a re  aware  o f  th i s rem edy i n  the  cu rren t  econom i c envi ronm ent.  Depressed  m arke ts l ead  to  i ncreased  ri sks o f  con tractua l
b reaches and  o the r wrongdo i ngs aga i nst  co rpo ra t i ons.  T he  cu rren t  econom i c cl i m a te  m ay a l so  i m pede  a  co rpo ra t i on ’s ab i l i ty to  fund  the  l i t i ga t i on
requ i red  to  con test  those  wrongdo i ngs.

T here  a re  a  num ber o f  op t i ons ava i l ab l e  to  co rpo ra t i ons faci ng  th i s scenari o .  S i nce  a  shareho l de r m ust  ob ta i n  l eave  f rom  the  Court  to  com m ence  a
deri va t i ve  act i on ,  the  co rpo ra t i on  m ay seek an  o rde r tha t  the  concerned  shareho l de r fund  the  l i t i ga t i on .  A l te rna t i ve l y,  co rpo ra t i ons m ay a l so
consi de r pu rsu i ng  a l te rna t i ve  th i rd -pa rty l i t i ga t i on  fund i ng  op t i ons,  wh i ch  courts have  g rown  m ore  favourab l e  towards i n  recen t  yea rs.

Triggering dissent rights

Certa i n  changes o f  co rpo ra te  d i rect i on  and /o r st ructu re  m ay a l l ow shareho l de rs to  t ri gge r d i ssen t i ng  ri gh ts,  wh i ch  a l l ow them  to  rece i ve  com pensa t i on
fo r the i r sha res a t  fa i r m arke t  va l ue .  Gi ven  the  d i ff i cu l ty o f  assessi ng  share  va l ue  i n  the  cu rren t  econom i c cl i m a te ,  pa rt i es m ay seek to  exe rci se  and
l i t i ga te  d i ssen t  ri gh ts th rough  the  courts.

What you need to know:

A shareho l de r m ay “d i ssen t” to  fundam enta l  changes i n  co rpo ra te  d i rect i on .  T hese  changes i ncl ude  am end i ng  a rt i cl es to  change  share  t ransfe r
restri ct i ons,  m od i fy the  busi ness tha t  the  co rpo ra t i on  m ay ca rry on ,  o r to  add  o r rem ove  an  exp ress sta tem en t estab l i sh i ng  the  un l i m i ted  l i ab i l i ty o f
sha reho l de rs.  A shareho l de r m ay a l so  d i ssen t  fo l l owi ng  a  co rpo ra t i on ’s deci si on  to  engage  i n  an  am a l gam at i on ,  a  change  o f  co rpo ra te  j u ri sd i ct i on ,
o r an  extrao rd i na ry sa l e ,  l ease  o r exchange  o f  the  substan t i a l  en t i re ty o f  the  co rpo ra t i on ’s p roperty.

A d i ssen t i ng  shareho l de r i s en t i t l ed  to  be  pa i d  the  fa i r va l ue  o f  the  shares he l d .  Fa i r va l ue  shou l d  no t  i ncl ude  an  i ncrease  i n  underl yi ng  share  va l ue
resu l t i ng  f rom  the  deci si on  d i ssen ted  f rom .

T he  Court  wi l l  de te rm i ne  fa i r va l ue  i f  the  pa rt i es canno t  ag ree .  In  do i ng  so ,  the  Court  can  m ake  an  o rde r fo r advance  paym ent to  the  shareho l de r,
wi th  i n te rest .  T he  cost  o f  the  app l i ca t i on  and  resu l t i ng  appra i sa l  wi l l  be  bo rn  by the  co rpo ra t i on  i n  m ost  cases.

Im portan t l y,  a  co rpo ra t i on  m ust  no t  m ake  any paym ent to  a  d i ssen t i ng  shareho l de r i f  i t  i s i nso l ven t ,  o r wou l d  becom e so  by reason  o f  the  paym ent.

Triggering shotgun clauses/buy-sell arrangements in a depressed market

T he  cu rren t  econom i c con tract i on  m ay l ead  to  depressed  va l ua t i ons and  l i qu i d i ty sho rtages.  T h i s envi ronm ent m ay i ncen t i vi ze  shareho l de rs wi th
g rea te r access to  l i qu i d i ty to  take  advan tage  o f  con tractua l  buy-se l l  a rrangem ents bu i l t  i n to  sha reho l de r,  pa rtne rsh i p  and  j o i n t  ven tu re  ag reem ents.

What you need to know:

Shotgun  o r buy-se l l  p rovi si ons a re  o f ten  i ncl uded  i n  unan i m ous shareho l de r ag reem ents,  pa rtne rsh i p  ag reem ents and  j o i n t  ven tu re  ag reem ents.

Under a  sho tgun  p rovi si on ,  an  o ffe ro r can  m ake  an  o ffe r to  an  o ffe ree  to  e i the r buy the  o ffe ree ’s sha res o r se l l  i ts own  shares to  the  o ffe ree  a t  a
ce rta i n  p ri ce .  T he  o ffe ree  has the  op t i on  to  e i the r buy the  o ffe ro r’s sha res o r se l l  i ts own  shares a t  the  p ri ce  speci f i ed  i n  the  o ffe r.  I f  the  o ffe ree
decl i nes to  respond ,  the  o ffe ro r can  fo rce  the  sa l e  under the  ag reem ent.

In  no rm a l  ci rcum stances where  bo th  pa rt i es have  si m i l a r access to  cap i ta l ,  the  sho tgun  p rovi si on  usua l l y resu l ts i n  a  fa i r o ffe r p ri ce ,  as the  o ffe ree
m ust  be  wi l l i ng  to  pu rchase  the  o ffe ree ’s sha res a t  the  o ri g i na l  o ffe r p ri ce .  T h i s tends to  avo i d  ove rva l ued  and  underva l ued  o ffe rs.

However,  depressed  m arke ts m ay l ead  to  scenari os where  (1 ) the  com pany’s va l ua t i ons a re  si gn i f i can t l y l ower,  and  (2 ) sha reho l de rs m ay have
unequa l  access to  cap i ta l .  Shareho l de rs i n  a  com para t i ve l y st rong  f i nanci a l  posi t i on  m ay take  advan tage  o f  th i s envi ronm ent by m aki ng  a  l ow-ba l l
o ffe r knowi ng  tha t  the  o ffe ree  i s unab l e  to  secure  the  cap i ta l  requ i red  to  pu rchase  the  o ffe ro r’s sha res.

Courts wi l l  typ i ca l l y en fo rce  buy-se l l  o ffe rs when  they st ri ct l y com p l y wi th  the  sho tgun  p rovi si on  i n  the  ag reem ent.  Shareho l de rs shou l d  be  aware  o f
these  p rovi si ons and  revi ew the  speci f i c m echan i sm  con ta i ned  i n  the  app l i cab l e  ag reem ent.   

Contesting corporate leadership

Hard  deci si ons i n  the  wake  o f  COVID-19  m ay a l so  p rom pt co rpo ra te  governance  con tests.  Di recto rs and  concerned  shareho l de rs shou l d  be  aware  o f  the
p re requ i si tes fo r requ i si t i on i ng  an  e l ecto ra l  m ee t i ng .  T he  he i gh tened  stakes o f  the  cu rren t  f i nanci a l  rea l i ty m eans tha t  aggri eved  pa rt i es m ay tu rn  to
the  Court  fo r i m m ed i a te  assi stance  i n  navi ga t i ng  co rpo ra te  e l ect i on  i ssues.

What you need to know:

Sta tu to ry dead l i nes fo r host i ng  annua l  genera l  m ee t i ngs have  been  suspended  fo r bo th  A l be rtan  and  Federa l l y-i nco rpo ra ted  co rpo ra t i ons.

However,  i n  A l be rta  reg i ste red  ho l de rs o r bene f i ci a l  owners o f  5  pe r cen t  o r m ore  o f  the  i ssued  shares o f  a  co rpo ra t i on ,  tha t  a l so  ca rry the  ri gh t  to
vo te  a t  a  m ee t i ng ,  re ta i n  the  ri gh t  to  requ i si t i on  a  m ee t i ng  to  depose  o r e l ect  d i recto rs.

T h i s ri gh t ,  and  the  fo rm  such  a  m ee t i ng  wi l l  take ,  m ay be  qua l i f i ed  by co rpo ra te  byl aws.  Speci a l  a t ten t i on  shou l d  be  pa i d  to  any byl aw perta i n i ng
to  the  ab i l i ty to  conduct  sha reho l de r m ee t i ngs rem ote l y.  BLG has p rovi ded  gu i dance  on  th i s po i n t  he re .



T he  courts can ,  and  wi l l ,  ru l e  on  the  va l i d i ty o f  requ i si t i on  requests,  where  those  requ i si t i ons a re  re j ected .  Such  app l i ca t i ons wi l l  take  on  added
i m portance  and  u rgency wi th  the  suspensi on  o f  annua l  genera l  m ee t i ng  requ i rem en ts.

Fo r l ega l  advi ce  on  i ssues a ri si ng  f rom  COVID-19 ,  p l ease  con tact  the  au tho rs o r re l a ted  con tacts be l ow who  a re  ready to  assi st  busi nesses navi ga te
these  uncerta i n  t i m es.   BLG has a l so  crea ted  a  COVID-19  Resource  Cen tre to  assi st  busi nesses on  a  va ri e ty o f  top i cs,  i ncl ud i ng  l abour and  em p l oym ent,
con tractua l  ri sks,  pub l i c d i scl osu re  requ i rem en ts,  educa t i on ,  and  cri m i na l  l aw.
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