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Noteworthy GST/HST Decisions in Real Estate from 2019
CRA’s con t i nued  focus on  the  rea l  p roperty secto r resu l ted  i n  si gn i f i can t l y m ore  aud i ts and  tax assessm ents i n  2019 ,  as we l l  as a  few no teworthy court
deci si ons.Part i ci pan ts i n  the  rea l  p roperty secto r,  as we l l  as tax advi so rs,  m ay f i nd  the  fo l l owi ng  cases to  be  o f  i n te rest .

Roofmart - Taxpayer required to disclose information about its biggest customers to the CRA

Roofmart  dem onstra tes the  b read th  o f  CRA’s powers to  com pe l  i n fo rm at i on  d i scl osu re .

In  Roofmart ,  the  Federa l  Court  o rde red  the  com pany,  a  roo f i ng  and  si d i ng  supp l i e r,  to  com p l y wi th  the  CRA’s request  fo r i t  to  i den t i fy and  d i scl ose
custom ers whose  annua l  pu rchases exceeded  a  ce rta i n  th resho l d .  Roo fm art  was a l so  requ i red  to  d i scl ose  custom ers:

con tact  i n fo rm at i on ;

CRA busi ness num bers;

i tem i zed  t ransact i on  de ta i l s;  and

bank accoun t  i n fo rm at i on .

T he  CRA uses th i rd -pa rty requests,  such  as the  request  i n  Roofmart ,  to  i den t i fy ta rge ts fo r fu tu re  tax aud i ts.  Busi nesses shou l d  be  aware  o f  these  CRA
powers,  bu t  shou l d  a l so  be  aware  o f  the  l i m i ts to  these  powers and  o the r i m portan t  consi de ra t i ons wi th  respect  to  the  CRA’s i n tended  use  o f  d i scl osed
i n fo rm at i on .

No te  tha t  Roofmart  has been  appea l ed  to  the  Federa l  Court  o f  Appea l .

Prima Properties – Lessors can face serious GST/HST issues when tenants’ activities change

Pri ma  Propert i es  h i gh l i gh ts the  need  fo r l esso rs to  consi de r the  GST /HST  i m p l i ca t i ons o f  the i r l easi ng  a rrangem ents,  and  to  i nqu i re  abou t  the i r
tenan ts’ i n tended  use  o f  a  space .

In  Pri ma  Propert i es,  the  taxpayer pu rchased  the  Bosm an Ho te l  i n  Vancouver and  i m m ed i a te l y l eased  i t  to  the  p revi ousl y owner to  con t i nue  opera t i ng  as
a  ho te l .  T he  taxpayer subsequen t l y en te red  i n to  a  l ease  wi th  PHS Com m un i ty Servi ces Soci e ty who  wou l d  use  the  p roperty to  p rovi de  l ong -te rm
housi ng  support  to  the  hom e l ess i nstead  o f  opera t i ng  the  p roperty as a  ho te l .  T he  CRA aud i ted  Pri m a  Propert i es and  de te rm i ned  tha t  a t  the  t i m e  the
ori g i na l  l ease  ended  and  the  PHS l ease  began ,  the re  was a  change  o f  use  o f  the  p roperty f rom  com m erci a l  to  non-com m erci a l  (as a  resi den t i a l
com p l ex),  wh i ch  wou l d  have  requ i red  the  l esso r to  se l f -assess and  pay GST /HST  to  the  CRA. Fo rtuna te l y fo r the  appe l l an t ,  the  CRA had  reassessed
them  beyond  the  no rm a l  4 -year reassessm ent pe ri od  and  the  Court  he l d  tha t  the  CRA’s reassessm ent o f  the  appe l l an t  was sta tue  ba rred .  Pri ma
Propert i es i s an  i m portan t  rem i nder to  l esso rs tha t  the  i n tended  use  o f  the i r p roperty and  the i r tenan ts’ act i vi t i es (o r changes to  such  act i vi t i es) d i rect l y
i m pact  the  l esso r’s GST /HST  ob l i ga t i ons,  and  m ay requ i re  the  l esso r to  se l f -assess the  GST /HST  on  the  fa i r m arke t  va l ue  o f  the  p roperty.

Ngai: Courts continue to interpret restrictively the new housing rebate rules

T he  CRA con t i nues to  d i sa l l ow cl a i m s fo r new housi ng  reba tes on  st ri ct l y techn i ca l  g rounds.  Nga i  dem onstra tes tha t  deve l opers,  pu rchasers,  and  the i r
advi so rs shou l d  ca re fu l l y revi ew these  ru l es where  unconven t i ona l  ci rcum stances a re  i nvo l ved  (e .g .  f ri ends o r extended  fam i l y act i ng  as co -pu rchasers).

T he  Federa l  Court  o f  Appea l  i n  Nga i  he l d  tha t  a  non-re l a ted  pu rchaser o f  a  resi den t i a l  com p l ex canno t  act  as an  agen t  when  cl a i m i ng  the  new housi ng
reba te  on  beha l f  o f  a  p ri nci pa l .  T h i s i s an  i m portan t  deci si on  tha t  si gn i f i can t l y na rrows the  ava i l ab i l i ty o f  the  GST /HST  New Housi ng  Reba te  fo r m any
purchasers o f  new resi den t i a l  hom es.

Nga i  i nvo l ved  an  aun t  and  nephew act i ng  as co -pu rchasers o f  a  new hom e, so l e l y to  assi st  the  nephew wi th  f i nanci ng .  T he  aun t  app l i ed  fo r a  GST /HST
new housi ng  reba te ,  wh i ch  was den i ed  because  the  aun t  and  he r nephew were  no t  re l a ted  pe rsons.  T he  new housi ng  reba te  i s on l y ava i l ab l e  i f  a
pu rchaser o r a  re l a ted  pe rson  i n tends to  occupy a  hom e as the i r p ri nci pa l  resi dence ,  and  uncl e /aun t-n i ece /nephew a re  no t  re l a ted  pe rsons under the
Exci se  Tax Act and  Income Tax Act.  T he  aun t  successfu l l y appea l ed  the  CRA’s deci si on  i n  Tax Court  on  the  basi s tha t  the  aun t  app l i ed  fo r the  reba te  as
an  agen t  o f  he r nephew.

T he  Federa l  Court  o f  Appea l  ove rtu rned  the  Tax Court ’s deci si on .  T he  Court  found  tha t  on l y an  i nd i vi dua l  who  i s a  “pa rt i cu l a r i nd i vi dua l ” fo r the
purposes o f  the  new housi ng  reba te  i s e l i g i b l e  to  app l y fo r the  new housi ng  reba te .  In  o the r words,  an  agen t  canno t  cl a i m  the  reba te  on  the i r
p ri nci pa l ’s beha l f .  Here ,  the  aun t  had  to  qua l i fy as a  “pa rt i cu l a r i nd i vi dua l . ” Her sta tus as he r nephew’s agen t  was i rre l evan t .

Nga i  shou l d  ra i se  f l ags fo r rea l  esta te  p ract i t i one rs and  those  i nvo l ved  i n  resi den t i a l  t ransact i ons.

For a  de ta i l ed  i n te rp re ta t i on  and  app l i ca t i on  o f  “agency” i n  the  GST /HST  con text ,  p l ease  see  the  2019  T CC deci si on  i n  Lohas Farm Inc.

Anand: Inaccurate contracts can lead to serious tax disputes
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Anand  re i te ra tes the  i m portance  o f  ensuri ng  l ega l  con tracts accu ra te l y docum ent pa rt i es’ i n tended  busi ness a rrangem ents,  and  the  po ten t i a l  GST /HST
costs o f  no t  do i ng  so  where  an  agency re l a t i onsh i p  i s i nvo l ved .

In  Anand ,  a  taxpayer p rovi ded  p ro j ect  m anagem ent se rvi ces to  a  hom eowner who  was construct i ng  a  custom -bu i l t  hom e. T he  taxpayer assi sted  wi th
m anag i ng  the  p ro j ect .  T he  taxpayer a l so  engaged  con tracto rs and  pu rchased  m ate ri a l s,  a l though  he  d i d  so  as agen t  fo r and  on  beha l f  o f  the
hom eowner.

Un fo rtuna te l y,  the  pa rt i es papered  the i r dea l  usi ng  a  tem p l a te  ag reem ent (po ten t i a l l y found  on l i ne ) fo r use  by genera l  con tracto rs (no t  p ro j ect
m anagers).  T he  CRA assessed  the  taxpayer fo r fa i l i ng  to  co l l ect  $178 ,318 .59  i n  GST /HST  on  the  basi s tha t  the  taxpayer pu rchased  a l l  se rvi ces and
m ate ri a l s as a  genera l  con tracto r on  h i s own  accoun t ,  and  resupp l i ed  them  to  the  hom eowner.

T he  taxpayer was u l t i m a te l y successfu l .  T he  Court  ag reed  he  was a  p ro j ect  m anager,  m aki ng  pu rchases as agen t  fo r and  on  beha l f  o f  the  hom eowner.

Anand  h i gh l i gh ts the  i m portance  o f  ensuri ng  pa rt i es’ con tracts accu ra te l y re f l ect  the i r i n tended  busi ness dea l ,  and  the  ri sks o f  re l yi ng  on  bo i l e rp l a te
docum ents wi thou t  ge t t i ng  l ega l  advi ce .  Fo r a  de ta i l ed  i n te rp re ta t i on  and  app l i ca t i on  o f  “agency” i n  the  GST /HST  con text ,  p l ease  see  the  2019  T CC
deci si on  i n  Lohas Farm Inc.
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