
April 14, 2019

ARTICLE

The Alberta Court of Appeal Allows Parallel Proceedings before the Court and the
Surface Rights Board to Continue

Summary

In  Rem i ng ton  v Enm ax1 ,  the  Court  o f  Appea l  o f  A l be rta  ru l ed  tha t  pa ra l l e l  p roceed i ngs be fo re  the  Court  o f  Queen 's Bench  and  the  Surface  Ri gh ts
Board  (SRB) cou l d  con t i nue .  Speci f i ca l l y,  the  Court  o f  Appea l  ru l ed  tha t  the  SRB was requ i red  to  de te rm i ne  com pensa t i on  owed  to  Rem i ng ton
Deve l opm ent Corpora t i on  (Rem i ng ton ) havi ng  g ran ted  a  Ri gh t  o f  En try Orders (ROEs) to  Enm ax. T he  Court  o f  Appea l  a l so  re fused  to  stay a  pa ra l l e l
Court  act i on  com m enced  by Rem i ng ton  aga i nst  Enm ax seeki ng  dam ages fo r b reach  o f  ri gh t-o f-way ag reem ents,  t respass and  un j ust  en ri chm ent.  In  sum ,
the  Court  o f  Appea l  he l d  tha t  bo th  the  SRB and  the  Court  were  appropri a te  fo rum s to  de te rm i ne  am oun ts payab l e  by Enm ax to  Rem i ng ton .  Faci l i ty
owners/opera to rs and  l andowners shou l d  be  p repared  fo r the  cha l l enges o f  pa ra l l e l  p roceed i ngs,  i ncl ud i ng  con f l i ct i ng  evi dence  and  cost
consequences.  

Background

Enm ax was the  owner and  opera to r o f  power t ransm i ssi on  l i nes l oca ted  on  the  In te rl i nk Lands.  Enm ax's p redecessor ob ta i ned  access to  the  In te rl i nk
Lands i n  1948  th rough  a  se ri es o f  ri gh t-o f-way ag reem ents wi th  the  Canad i an  Paci f i c Ra i l way Com pany (ROW Agreem ents).  In  2002 ,  Rem i ng ton
acqu i red  the  In te rl i nk Lands,  and  the  ROW Agreem ents were  assi gned  to  i t .  Rem i ng ton  gave  Enm ax no t i ce  to  te rm i na te  the  ROW Agreem ents i n  2005 .
Enm ax ob j ected  to  the  va l i d i ty o f  the  assi gnm ent o f  the  ROW Agreem ents to  Rem i ng ton  and  to  Rem i ng ton 's te rm i na t i on  no t i ce .  In  2008 ,  Rem i ng ton
com m enced  an  act i on  aga i nst  Enm ax i n  the  Court  o f  Queen 's Bench  fo r b reach  o f  the  ROW Agreem ents,  t respass and  un j ust  en ri chm ent (the  Act i on ).
Pursuan t  to  a  Speci a l  App l i ca t i on ,  i t  was deci ded  i n  2011  tha t  the  ROW Agreem ents cou l d  be  assi gned  to ,  and  te rm i na ted  by,  Rem i ng ton .  In  2015 ,  the
Al be rta  Ut i l i t i es Com m i ssi on  den i ed  Enm ax's app l i ca t i on  to  re l oca te  the  t ransm i ssi on  l i nes on  the  basi s tha t  i t  was no t  i n  the  pub l i c i n te rest .  Enm ax
app l i ed  to  the  SRB i n  2017  fo r ROEs to  pe rm i t  Enm ax to  access the  In te rl i nk Lands.  T he  SRB g ran ted  Enm ax the  requested  ROEs. T he  ou tstand i ng
i ssue  be fo re  the  SRB was de te rm i n i ng  the  am oun t o f  com pensa t i on  owed  by Enm ax fo r i ts use  and  occupa t i on  o f  the  In te rl i nk Lands.

Enm ax app l i ed  to  the  Court  fo r a  stay o f  the  Act i on  pend i ng  the  concl usi on  o f  the  SRB p roceed i ngs.  A m aste r d i sm i ssed  th i s app l i ca t i on .  A cham bers
j udge  d i sm i ssed  Enm ax's appea l  o f  the  m aste r's deci si on .  A l so ,  Rem i ng ton  app l i ed  to  the  Court  fo r an  o rde r com pe l l i ng  Enm ax to  wi thd raw i ts
app l i ca t i ons be fo re  the  SRB. T he  cham bers j udge  g ran ted  the  requested  o rde r.  T he  cham bers j udge 's deci si ons were  based  on  the  concl usi on  tha t  the
Court  i s the  appropri a te  fo rum  to  de te rm i ne  com pensa t i on  payab l e  by Enm ax to  Rem i ng ton .  Enm ax appea l ed  the  cham bers j udge 's deci si ons.

Issue

T he  si ng l e  i ssue  be fo re  the  Court  o f  Appea l  was whe the r the  SRB shou l d  de te rm i ne  the  com pensa t i on  owi ng  to  Rem i ng ton ,  o r whe the r a l l  i ssues
regard i ng  com pensa t i on  shou l d  be  deci ded  i n  the  Court  as pa rt  o f  the  Act i on .

Decision

T he  appea l  f rom  the  d i rect i on  to  wi thd raw the  app l i ca t i on  be fo re  the  SRB was g ran ted .  T he  Court  o f  Appea l  he l d  tha t  the  cham bers j udge  e rred  by
de te rm i n i ng  tha t  the  Court  was the  m ost  approp ri a te  fo rum  to  de te rm i ne  the  am oun t o f  com pensa t i on  payab l e  to  Rem i ng ton .  T h i s approach
presupposed  tha t  the  d i spu te  be tween  the  pa rt i es cou l d  and  had  to  be  reso l ved  en t i re l y i n  e i the r fo rum , and  was an  e rro r i n  p ri nci p l e .

T he  Court  o f  Appea l  fu rthe r he l d  tha t  the  SRB i s requ i red  by i ts enab l i ng  l eg i sl a t i on  to  ho l d  heari ngs to  de te rm i ne  the  am oun t o f  com pensa t i on
payab l e  a f te r a  ROE has been  i ssued .  In  fact ,  sect i on  23  o f  the  Surface  Ri gh ts Act2  p rovi des tha t  " (o )n  m aki ng  a  ri gh t  o f  en try o rde r,  the  Board  sha l l ,  i n
accordance  wi th  i ts ru l es,  ho l d  p roceed i ngs to  de te rm i ne  the  am oun t o f  com pensa t i on  payab l e  and  the  pe rsons to  whom  i t  i s payab l e ."  T he  Court  o f
Appea l  concl uded  tha t  the re  was no  com pensa t i on  app l i ca t i on  tha t  was d i st i nct  f rom  a  ROE app l i ca t i on ,  and  si nce  the  SRB's deci si on  to  g ran t  the
ROEs was f i na l  i t  fo l l owed  tha t  the re  was no  app l i ca t i on  fo r com pensa t i on  wh i ch  cou l d  be  wi thd rawn by Enm ax. T he  Court  o f  Appea l  a l so  concl uded
tha t  the re  was no  p ri nci p l ed  basi s to  p reven t  the  SRB from  exerci si ng  i ts m anda te  i n  th i s case .  In  pa rt i cu l a r,  Rem i ng ton  had  no t  dem onstra ted  any
i rreparab l e  ha rm  tha t  i t  wou l d  su ffe r as a  resu l t  o f  the  SRB p roceed i ngs,  o r tha t  the  ba l ance  o f  conven i ence  o f  m ore  st ream l i ned  p roceed i ngs
ou twe i ghed  the  pub l i c i n te rest  o f  havi ng  the  SRB, an  expert  t ri buna l ,  de te rm i ne  com pensa t i on  fo r the  ROEs i n  acco rdance  wi th  i ts sta tu to ry m anda te .

Fi na l l y,  the  Court  o f  Appea l  he l d  tha t  a l though  the  quan tum  o f  dam ages payab l e  i f  Rem i ng ton  was successfu l  i n  the  Act i on  m i gh t  be  d i ffe ren t  than  the
am oun t o f  com pensa t i on  de te rm i ned  by the  SRB, i t  d i d  no t  fo l l ow tha t  com pensa t i on  shou l d  necessari l y be  so l e l y de te rm i ned  by the  Court  as the
correct  fo rum . T he  Court  o f  Appea l  sta ted  tha t  the  Court  and  the  SRB were  engaged  i n  d i st i nct  act i vi t i es tha t  m ay requ i re  the  app l i ca t i on  o f  d i ffe ren t
cri te ri a .  T he  Court  o f  Appea l  a l so  no ted  tha t  i f  com pensa t i on  was se t  by the  SRB, th i s i n fo rm at i on  cou l d  u l t i m a te l y be  taken  i n to  accoun t  by the  Court  i f
Enm ax was found  to  be  l i ab l e  i n  the  Act i on .

T he  appea l  f rom  the  re fusa l  to  stay the  Act i on  was d i sm i ssed .  T he  Court  o f  Appea l  de te rm i ned  tha t  the re  was no  good  reason  to  stay the  Act i on  a t  th i s
t i m e  g i ven  i ts concl usi ons tha t :  1 ) the  SRB shou l d  p roceed  to  de te rm i ne  com pensa t i on  fo r the  ROEs, 2 ) the  Court  was the  appropri a te  fo rum  to  deci de
the  i ssues i n  the  Act i on ,  and  3 ) the  am oun t o f  com pensa t i on  de te rm i ned  by the  SRB m ay no t  be  coextensi ve  wi th  the  dam ages de te rm i ned  i n  the
Act i on .

Implications

T here  a re  th ree  i m portan t  concl usi ons f l owi ng  f rom  th i s deci si on  wh i ch  shou l d  be  consi de red  by faci l i ty owners/opera to rs and  l andowners when  dea l i ng
wi th  a  case  tha t  cou l d  be  be fo re  a  Court  and  the  SRB si m u l taneousl y.  Fi rst ,  pa ra l l e l  p roceed i ngs be fo re  bo th  the  Court  and  the  SRB wi l l  l i ke l y be
a l l owed  to  con t i nue  un l ess th i s wou l d  cause  i rreparab l e  ha rm  to  one  o r m ore  pa rt i es,  o r un l ess the  conven i ence  o f  st ream l i n i ng  the  p roceed i ngs



ou twe i ghs the  pub l i c i n te rest  o f  havi ng  separa te  p roceed i ngs.  Second ,  i f  the  SRB m akes a  de te rm i na t i on  as to  com pensa t i on  owed  by one  pa rty to  the
o the r,  th i s de te rm i na t i on  can  subsequen t l y be  consi de red  i n  the  pa ra l l e l  cou rt  act i on .  In  o the r words,  i f  a  pa rty i s en t i t l ed  to  com pensa t i on  g ran ted  by
bo th  the  SRB and  the  Court ,  the  Court  m ay deci de  to  reduce  the  am oun t o f  dam ages by the  com pensa t i on  am oun t se t  by the  SRB. T h i rd ,  when
speci f i ca l l y dea l i ng  wi th  a  ROE app l i ca t i on  be fo re  the  SRB, pa rt i es m ust  be  aware  tha t  i f  a  ROE i s g ran ted  a  de te rm i na t i on  as to  com pensa t i on  by the
SRB wi l l  necessari l y fo l l ow. In  o the r words,  com pensa t i on  i s i n t ri nsi c i n  a  ROE app l i ca t i on .  I f  a  ROE i s g ran ted ,  the  pa rt i es canno t  fo rego  a
com pensa t i on  heari ng  be fo re  the  SRB to  com m ence  an  act i on  fo r the  de te rm i na t i on  o f  the  am oun t o f  com pensa t i on  owed .  T h i s Court  o f  Appea l
deci si on  i s reasonab l e ,  desp i te  the  appearance  o f  m u l t i p l i ci ty o f  p roceed i ngs.  T he  chances o f  i nconsi sten t  f i nd i ngs a re  sl i m .  Even  i f  the  Court  d i sm i sses
the  Act i on ,  i t  i s l i ke l y tha t  the re  wi l l  no t  be  any i m pact  o f  the  ROE com pensa t i on  g ran ted  by the  SRB. However,  faci l i ty owners/opera to rs and
l andowners shou l d  be  p repared  fo r the  cha l l enges o f  pa ra l l e l  p roceed i ngs,  i ncl ud i ng  con f l i ct i ng  evi dence  and  cost  consequences.

1  Remi ng ton  v Enmax,  2019  ABCA 69 .

2  Surface  Ri gh ts Act,  RSA 2000 ,  c S-24 ,  s.  23 .
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