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ARTICLE

Ontario Court of Appeal Confirms that Class Members Lack Standing to Appeal
Settlement Approval Decisions

In  i ts recen t  deci si on  i n  Bancro f t -Sne l l  v.  Vi sa  Canada  Corpora t i on,  the  Court  o f  Appea l  fo r On ta ri o  con f i rm ed  tha t  i nd i vi dua l  cl ass m em bers i n  a
ce rt i f i ed  cl ass p roceed i ng  l ack stand i ng  to  appea l  a  deci si on  o f  the  Superi o r Court  approvi ng  a  se t t l em en t i n  the  p roceed i ng .

T he  i ssue  a rose  i n  the  con text  o f  a  l ongstand i ng  cl ass act i on  a l l eg i ng  an t i com pet i t i ve  conduct  by cred i t  ca rd  ne tworks and  cred i t  ca rd  i ssu i ng  banks.  
A f te r Vi sa ,  M aste rca rd ,  and  one  o f  the  de fendan t  banks en te red  se t t l em en ts wi th  the  cl ass m em bers,  Wa l -M art  and  Hom e Depo t — l a rge  m erchan ts who
are  cl ass m em bers bu t  no t  rep resen ta t i ve  p l a i n t i f fs — ob j ected  to  se t t l em en ts when  they cam e be fo re  Pere l l  J.  fo r approva l .  T he  se t t l em en ts were
approved  ove r the  m erchan ts’ ob j ect i ons.   Wa l -M art  and  Hom e Depo t sough t  to  appea l  the  approva l  o rde r.   T he  p l a i n t i f fs,  Vi sa ,  M aste rca rd ,  and  ce rta i n
de fendan t  banks m oved  to  quash  the  appea l  on  the  g round  tha t  the  m erchan ts,  as cl ass m em bers,  l acked  stand i ng  to  appea l .   A f i ve -j udge  pane l  o f  the
Court  o f  Appea l  ag reed  wi th  the  m ovi ng  pa rt i es and  quashed  the  appea l .

Wri t i ng  fo r a  unan i m ous f i ve -j udge  Court  o f  Appea l  pane l ,  Ch i e f  Just i ce  Stra thy re j ected  the  m erchan ts’ request  to  revi si t  a  l i ne  o f  j u ri sp rudence
ho l d i ng  tha t  cl ass m em bers’ ri gh ts o f  appea l  a re  l i m i ted  to  those  found  i n  the  Cl ass Proceed i ngs Act ,  1992 (“CPA ”) and  a re  no t  supp l em ented  by the
genera l  ri gh ts o f  appea l  found  i n  the  Courts o f  Just i ce  Act (“CJA ”).

T he  court ’s sta rt i ng  po i n t  was the  p ri nci p l e ,  estab l i shed  by the  Suprem e Court  o f  Canada  i n  Carey v.  On ta ri o and  R. v.  Me l tze r,  tha t  “appea l  ri gh ts a re
sta tu to ry”.   Canvassi ng  the  re l evan t  sta tu to ry p rovi si ons ,  the  court  sum m ari zed  the  ava i l ab l e  ri gh ts o f  appea l  i n  the  fo l l owi ng  te rm s:

Sect i on  30  o f  the  CPA  d i vi des the  rou tes o f  appea l  i n  cl ass p roceed i ngs be tween  the  Court  o f  Appea l  and  the  Di vi si ona l  Court  i n  re l a t i on  to  m a tte rs
expressl y i den t i f i ed  i n  the  sta tu te .   T he  ri gh ts o f  appea l  st i pu l a ted  by s.  30  o f  the  CPA  be l ong  to  the  pa rt i es,  and  a re  ava i l ab l e  as o f  ri gh t  o r wi th
l eave ,  as se t  ou t  i n  the  sta tu te .

Where  s.  30  o f  the  CPA  does no t  speci f i ca l l y p rovi de  a  rou te  o f  appea l ,  s.  6 (1 )(b ) o f  the  CJA de te rm i nes whe the r an  appea l  l i es to  the  Court  o f
Appea l  o r the  Di vi si ona l  Court .   Appea l s to  the  Court  o f  Appea l  f rom  f i na l  o rde rs on  m atte rs no t  speci f i ca l l y re fe rred  to  i n  s.  30  o f  the  CPA  a re
ava i l ab l e  to  pa rt i es.  

Cl ass m em bers who  a re  no t  rep resen ta t i ve  p l a i n t i f fs do  no t  have  a  d i rect  ri gh t  o f  appea l  under s.  30  the  CPA .   T hey have  on l y a  l i m i ted  ri gh t  to
seek l eave  to  appea l  under s.  30 (5 ) o f  the  CPA ,  i f  the  rep resen ta t i ve  p l a i n t i f f  fa i l s to  b ri ng ,  o r abandons,  an  appea l  o f  a  j udgm ent on  com m on
i ssues o r a  de te rm i na t i on  o f  aggrega te  dam ages p rovi ded  by ss.  30 (3 )-(4 ) o f  the  CPA .

T he  court  wen t  on  to  re j ect  the  m erchan ts’ a rgum ent tha t  a  se t t l em en t approva l  o rde r was e i the r a  j udgm ent on  com m on i ssues o r a  de te rm i na t i on  o f
aggrega te  dam ages tha t  cou l d  engage  a  cl ass m em ber’s l i m i ted  ri gh t  to  seek l eave  to  appea l  under s.  30 (5 ) o f  the  CPA .

T he  court  a l so  re j ected  the  m erchan ts’ a rgum ent tha t  access to  j ust i ce  and  the  p ro tect i on  o f  cl ass m em bers render i t  un reasonab l e  to  deny cl ass
m em bers a  ri gh t  to  appea l  — part i cu l a rl y as m ost  cl ass act i ons a re  reso l ved  th rough  se t t l em en t.   T he  court  re fe rred  i nstead  to  po l i cy reasons tha t
support  l i m i t i ng  the  ri gh t  o f  appea l  to  rep resen ta t i ve  p l a i n t i f fs,  i ncl ud i ng  avo i d i ng  uncerta i n ty i n  the  nego t i a t i on  and  approva l  o f  se t t l em en ts (wh i ch
cou l d  pose  an  i m ped i m en t to  se t t l em en t),  and  avo i d i ng  abuses experi enced  i n  the  Un i ted  Sta tes,  where  cl ass m em bers a re  pe rm i t ted  to  appea l .

Conclusion

Sett l ed  l aw i n  Canada  recogn i zes tha t  “appea l s a re  crea tu res o f  sta tu te ”.   Bancro f t -Sne l l  supp l i es ye t  ano the r exam p l e  tha t  th i s p ri nci p l e  i s as
app l i cab l e  to  cl ass act i ons as i t  i s i n  any o the r con text .   T he  Di vi si ona l  Court  has reached  the  sam e concl usi on  i n  LBP Ho l d i ngs L td .  v.  Hycro f t  Go l d
Corp .  e t  a l. ,  and  on  a  m ot i on  to  se t  asi de tha t  deci si on .
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