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Chronic Pain in Alberta: Know Your Case Before Going to Trial
Al berta  has ve ry recen t l y rece i ved  ano the r add i t i on  to  the  se ri es o f  ch ron i c pa i n  cases wh i ch  p rovi des cl a ri ty on  tha t  pa rt i cu l a r type  o f  i n j u ry and  re f i nes
the  scope  o f  the  Mi nor In ju ry Regu l a t i on ,  Al ta  Reg  123 /2004  (the  "M IR" ). In  the  ve ry recen t  deci si on  o f  Jones v Stepanenko,  2016  ABQB 295 ,  the
p l a i n t i f f  Jessi ca  Jones,  sough t  com pensa t i on  fo r the  i n j u ri es she  su ffe red  i n  severe  rea r and  f ron t  end  co l l i si ons on  August  18 ,  2009 .  T he  p l a i n t i f f  was
19  years o l d  a t  the  t i m e  o f  the  acci den t  and  genera l l y hea l thy.  T here  was severe  dam age  to  he r veh i cl e  fo l l owi ng  the  i m pact ,  and  l i ab i l i ty was
adm i t ted  be fo re  t ri a l .  T he  p l a i n t i f f  sough t  dam ages fo r pa i n  and  su ffe ri ng ,  l oss o f  p re -t ri a l  i ncom e, l oss o f  ea rn i ng  capaci ty,  speci a l  dam ages,  l oss o f
housekeep i ng  capaci ty and  cost  o f  fu tu re  ca re  i n  an  am oun t rang i ng  f rom  $272 ,683 .65  — $302 ,683 .65 .

In i t i a l l y,  the  de fendan ts a rgued  tha t  the  p l a i n t i f f 's genera l  dam ages shou l d  be  sub j ect  to  the  m i no r i n j u ry " cap"  (pu rsuan t  to  the  M IR),  however tha t
posi t i on  was changed  th roughou t  the  course  o f  the  t ri a l .  De fence  counse l  l a te r conceded  tha t  the  p l a i n t i f f 's i n j u ri es fe l l  ou tsi de  o f  the  m i no r i n j u ry
"cap"  bu t  a rgued  fo r dam ages based  on  the  l ower end  o f  ch ron i c pa i n  case  l aw.

T he  court  found  tha t  the  p l a i n t i f f  was a  cred i b l e  wi tness and  accep ted  tha t  she  su ffe red  f rom  a  si gn i f i can t  i m pact  tha t  caused  he r deb i l i ta t i ng  so f t  t i ssue
i n j u ri es to  he r neck,  back,  shou l de r,  j aw and  h i p ;  con tusi ons and  l ace ra t i ons to  he r face ,  and  bo th  knees;  and  severe  headaches.  T he  court  accep ted  the
p l a i n t i f f 's expert  evi dence  tha t  she  was su ffe ri ng  f rom  f i b rom ya l g i a ,  and  th i s cond i t i on  was caused  by the  co l l i si ons.  T he  p l a i n t i f f  had  m ade  si gn i f i can t
p rog ress towards recovery i n  the  f i rst  yea r post-acci den t ,  bu t  was st i l l  su ffe ri ng  f rom  pa i n  and  headaches when  she  was seen  by m ed i ca l  p ro fessi ona l s i n
June  2010 .  T he  court  re l i ed  pa rt i cu l a rl y on  the  A l be rta  deci si ons o f  Chi sho l m v L i ndsay,  2012  ABQB 81  and  McLean  v Parmar,  2015  ABQB 62 ,  when
assessi ng  genera l  dam ages.  Genera l  dam ages i n  th i s case  were  awarded  i n  the  am oun t o f  $80 ,000 .  T he  p l a i n t i f f  was a l so  awarded  a  si gn i f i can t  l oss o f
ea rn i ng  capaci ty cl a i m  i n  the  am oun t o f  $125 ,000 .

Of pa rt i cu l a r i n te rest  to  i nsu re rs and  de fence  counse l  i n  th i s case ,  i s the  court 's com m ents wi th  respect  to  expert  evi dence  o f  the  de fence  Cert i f i ed
M ed i ca l  Exam i ner ("CM E Expert" ).  On  cross-exam i na t i on ,  the  Court  found  tha t  the  CM E Expert  based  h i s op i n i on  on  a  m ed i ca l  m ode l  —no t  the
de f i n i t i ons i n  the  regu l a t i ons.  T he  Court  no ted  tha t  i n  15  years o f  assessi ng  st ra i ns and  sp ra i ns,  he  had  never found  som eone  who  had  su ffe red  f rom  a
"se ri ous i m pa i rm en t" .  When  the  l ega l  i n te rp re ta t i on  o f  the  M IR de f i n i t i on  was pu t  to  h i m , he  no ted  he  was aware  o f  the  de f i n i t i on  i n  the  regu l a t i ons bu t
he  had  a  d i ffe ren t  way o f  conduct i ng  ce rt i f i ed  m ed i ca l  exam i na t i ons.

T he  court  u l t i m a te l y re j ected  the  op i n i on  o f  the  CM E Expert .  T he  court  u rged  h i m , and  o the r docto rs pe rfo rm i ng  Cert i f i ed  M ed i ca l  Exam i na t i ons
pursuan t  to  the  M IR, to  be  educa ted  on  the  l aw as i t  app l i es to  them . T he  court  no ted  tha t  these  types o f  m ed i ca l  l ega l  reports a re  re l i ed  on  by
i nsu reds and  i n j u red  pa rt i es,  and  they need  to  be  accu ra te  due  to  the  po ten t i a l  fo r si gn i f i can t  f i nanci a l  consequences.

T he  court  a l so  found  tha t  the  evi dence  o f  the  o the r de fence  experts was se ri ousl y com prom i sed  on  cross-exam i na t i on ,  l a rge l y due  to  vague  sta tem en ts
i n  the  reports and  a  fa i l u re  to  consi de r the  p l a i n t i f f 's m ost  recen t  m ed i ca l  reco rds.

T he  to ta l  award  g ran ted  to  the  p l a i n t i f f  was $282 ,683 .65 ,  p l us i n te rest  and  costs.

T h i s case  i s a  p ri m e  exam p l e  o f  the  evo l u t i on  o f  the  ch ron i c pa i n  case  l aw i n  A l be rta ,  and  the  i m portance  o f  i ndependen t  and  re l i ab l e  expert
evi dence .  I t  a l so  h i gh l i gh ts the  i m portance  o f  expert  evi dence  i n  ch ron i c pa i n  cases and  consi de ri ng  those  ri sks be fo re  p roceed i ng  to  t ri a l .
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