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Newest developments on FATCA and CRS compliance
Si nce  ou r p revi ous bu l l e t i n , the  Canada  Revenue  Agency (the  CRA) has m ade  fu rthe r upda tes to  Canada ’s i m p l em enta t i on  o f  the  Fore i gn  Accoun t  Tax
Com p l i ance  Act  (FAT CA) and  the  Com m on Report i ng  Standard  (CRS) com p l i ance  reg i m es.

On  Ju l y 10 ,  2020 ,  the  CRA re l eased  new ve rsi ons o f  the  FAT CA Gu i dance and  CRS Gu i dance (co l l ect i ve l y,  the  Ju l y Gu i dance).  T hese  am endm ents
cl a ri fy som e o f  the  am b i gu i t i es i n  the  FAT CA Gu i dance  and  CRS Gu i dance  re l eased  on  Apri l  20 ,  2020  (co l l ect i ve l y,  the  Apri l  Gu i dance).

T h i s bu l l e t i n  addresses som e o f  the  key deve l opm ents on  FAT CA and  CRS com p l i ance ,  i ncl ud i ng  key changes i n  the  Ju l y Gu i dance  fo r Canad i an
f i nanci a l  i nst i tu t i ons (FFIs).

What You Need to Know

T he  l a test  deve l opm ents on  FAT CA and  CRS com p l i ance  i ncl ude :

Desp i te  rem ovi ng  the  i m p l em enta t i on  da te ,  the  CRA con t i nues to  m a i n ta i n  i ts posi t i on  tha t  pena l t i es fo r fa i l i ng  to  ob ta i n  a  va l i d  se l f -ce rt i f i ca t i on
wi l l  com m ence  on  Jan .  1 ,  2021 .

T he  FAT CA Gu i dance  and  CRS Gu i dance  (co l l ect i ve l y,  the  Gu i dance) p rovi des i n fo rm at i on  fo r fund  m anagers and  dea l e rs i n  respect  o f  the i r FAT CA
and  CRS ob l i ga t i ons.  T he  Ju l y Gu i dance  i nd i ca tes tha t  th i s i n fo rm at i on  app l i es to  m em bers o f  the  Investm en t Industry Regu l a to ry Organ i za t i on  o f
Canada  (I IROC),  bu t  non-I IROC m em bers m ay use  the  Gu i dance  fo r a rrangem ents tha t  a re  ana l ogous to  the  I IROC a rrangem ents.

T he  CRA’s websi te  announced  changes to  the  p rocess o f  am end i ng ,  cance l l i ng  and  f i xi ng  FAT CA and  CRS i n fo rm at i on  re tu rns.  As a  resu l t  o f  th i s
announcem ent,  e ffect i ve  M ay 2021 ,  FFIs tha t  f i l e  m u l t i p l e  re tu rns i n  sa t i sfact i on  o f  the i r annua l  report i ng  ob l i ga t i ons m ust  keep  t rack o f  the  sl i ps
f i l ed  under each  re tu rn .

T he  Apri l  Gu i dance  announced  tha t  accoun ts wi thou t  tax i den t i f i ca t i on  num bers (T INs) wou l d  on l y be  reportab l e  under the  FAT CA reg i m e  i f  the re
were  U.S.  i nd i ci a  on  f i l e .  T he  Ju l y Gu i dance  cl a ri f i es tha t  th i s change  i s e ffect i ve  beg i nn i ng  wi th  the  report i ng  o f  the  2020  taxa t i on  year.

T he  Apri l  Gu i dance  changed  how FFIs were  to  dea l  wi th  an  en t i ty accoun t  tha t  d i d  no t  have  a  va l i d  se l f -ce rt i f i ca t i on .  T he  Ju l y Gu i dance  cl a ri f i es
tha t  these  changes a re  e ffect i ve  fo r the  report i ng  o f  the  2020  taxa t i on  year.

FATCA and CRS: Penalties for self-certifications

FFIs tha t  fa i l  to  ob ta i n  a  va l i d  se l f -ce rt i f i ca t i on  a t  accoun t  open i ng ,  o r upon  a  change  o f  ci rcum stances,  m ay be  l i ab l e  to  a  pena l ty o f  up  to  $2 ,500  fo r
each  fa i l u re  under each  o f  FAT CA and  CRS. T h i s m eans an  FFI  m ay be  l i ab l e  to  a  cum u l a t i ve  pena l ty o f  $5 ,000  fo r each  accoun t  fo r bo th  FAT CA and
CRS. T he  pena l ty fo r no t  ob ta i n i ng  a  va l i d  se l f -ce rt i f i ca t i on  i s a  one-t i m e  pena l ty and  wi l l  no t  be  assessed  i n  a  subsequen t  yea r i f  the  FFI  st i l l  has no t
ob ta i ned  a  va l i d  se l f -ce rt i f i ca t i on  fo rm  f rom  the  accoun t-ho l de r.

In  the  Apri l  Gu i dance ,  the  CRA i nd i ca ted  these  pena l t i es wi l l  com m ence  on  Jan .  1 ,  2021 .

T he  Ju l y Gu i dance  now rem oves the  Jan .  1 ,  2021  i m p l em enta t i on  da te .  Hi sto ri ca l l y,  i n  the  absence  o f  a  speci f i c e ffect i ve  da te  i n  the  Gu i dance ,  the
da te  o f  pub l i ca t i on  (i .e . ,  Ju l y 10 ,  2020) wou l d  be  the  da te  on  wh i ch  am endm ents to  the  Gu i dance  a re  e ffect i ve .  Neverthe l ess,  the  CRA has con f i rm ed
tha t  the  am endm ent rem ovi ng  the  i m p l em enta t i on  da te  i s no t  i n tended  to  acce l e ra te  the  i m p l em enta t i on  da te  to  Ju l y 10 ,  2020 .

FATCA and CRS: Arrangements between dealers and fund managers

Chap te r 5  o f  the  Gu i dance  dea l s wi th  report i ng  ob l i ga t i ons fo r a rrangem ents i nvo l vi ng  m u l t i p l e  f i nanci a l  i nst i tu t i ons and  ou t l i nes the  due  d i l i gence
and  report i ng  ob l i ga t i ons o f  bo th  fund  m anagers and  dea l e rs i n  two  con texts:  ho l d i ngs i n  nom i nee-nam e and  ho l d i ngs i n  cl i en t-nam e. T he  Apri l
Gu i dance  was uncl ea r on  whe the r Chap te r 5  on l y app l i ed  to  I IROC m em bers.

As a  resu l t  o f  th i s am b i gu i ty,  the  Ju l y Gu i dance  con f i rm s tha t  Chap te r 5  re l a tes on l y to  the  a ffa i rs o f  I IROC m em bers.  However,  i t  a l so  sta tes tha t  non-
I IROC m em bers m ay use  Chap te r 5  to  address a rrangem ents tha t  a re  ana l ogous to  the  I IROC a rrangem ents d i scussed  the re i n .

FATCA and CRS: Process for amending, cancelling and fixing returns

On Ju l y 9 ,  2020 ,  the  CRA websi te  announced  two  changes fo r how FFIs am end , cance l  and  f i x the i r Pa rt  XVII I  and  Part  X IX i n fo rm at i on  re tu rns.

In  any g i ven  report i ng  year,  an  FFI  m ay f i l e  m u l t i p l e  re tu rns i n  sa t i sfact i on  o f  i ts report i ng  ob l i ga t i ons.  Each  o ri g i na l  re tu rn  o r f i x re tu rn  i s consi de red
i ts own  un i que  “cha i n .” When  an  FFI  i s am end i ng ,  cance l l i ng  o r f i xi ng  a  pa rt i cu l a r re tu rn ,  i t  m ust  now ta rge t  the  co rrect  cha i n  tha t  requ i res the
part i cu l a r am endm ent,  cance l l a t i on  o r f i x.  As a  resu l t ,  i f  an  FFI  has m u l t i p l e  un i que  cha i ns,  i t  m ust  keep  t rack o f  the  va ri ous cha i ns and  the  sl i ps f i l ed
under each  cha i n  –  th i s enab l es the  FFI  to  ta rge t  the  co rrect  cha i n  when  m aki ng  the  am endm ent,  cance l l a t i on  o r f i x.  T h i s app l i es to  bo th  Part  XVII I
and  Part  X IX i n fo rm at i on  re tu rns as o f  M ay 2021 .

T he  CRA a l so  announced  tha t  am ended  Part  XVII I  re tu rns m ust  i ncl ude  a  sl i p .  T h i s change  i s a l so  e ffect i ve  M ay 2021 .
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FATCA: Accounts with missing TINs

Hi sto ri ca l l y,  any accoun t  wi thou t  a  T IN was t rea ted  as a  reportab l e  accoun t  even  i f  the re  were  no  U.S.  i nd i ci a  on  f i l e .  T h i s l ed  to  m any accoun ts be i ng
reportab l e  si m p l y because  they were  no t  docum ented .

T he  Apri l  Gu i dance  i n  respect  o f  FAT CA i nd i ca ted  tha t  an  FFI  tha t  opens an  accoun t  wi thou t  ob ta i n i ng  a  se l f -ce rt i f i ca t i on  cou l d  re l y on  i nd i ci a  to
de te rm i ne  whe the r the  accoun t  ho l de r was a  speci f i ed  U.S.  pe rson  and  whe the r the  accoun t  shou l d  be  reported .  As a  resu l t ,  FFIs were  no  l onger
requ i red  to  report  undocum ented  accoun ts i f  the re  were  no  U.S.  i nd i ci a  on  f i l e .

T he  Apri l  Gu i dance  i nd i ca ted  tha t  the  e ffect i ve  da te  o f  the  am endm ent was January 1 ,  2020 .  I t  was the re fo re  uncl ea r whe the r th i s am endm ent app l i ed
beg i nn i ng  wi th  re tu rns f i l ed  i n  2020  (fo r the  2019  taxa t i on  year) o r re tu rns f i l ed  i n  2021  (fo r the  2020  taxa t i on  year).

T he  Ju l y Gu i dance  reso l ves th i s am b i gu i ty by cl ea rl y sta t i ng  tha t  the  am endm ent i s e ffect i ve  beg i nn i ng  wi th  the  report i ng  o f  the  2020  taxa t i on  year.

FATCA: Entity accounts without valid self-certifications

T he  Apri l  Gu i dance  i n  respect  o f  FAT CA sta ted  tha t  an  FFI  was requ i red  to  t rea t  an  en t i ty accoun t  as reportab l e ,  i f  two  cond i t i ons were  m et:  (i ) the  FFI
fa i l ed  to  ob ta i n  a  va l i d  se l f -ce rt i f i ca t i on ;  and  (i i ) the  FFI  was unab l e  to  de te rm i ne  whe the r the  en t i ty accoun t  ho l de r was a  speci f i ed  U.S.  pe rson ,  an
act i ve  non-f i nanci a l  fo re i gn  en t i ty (NFFE),  a  FFI  o r a  f i nanci a l  i nst i tu t i on  i n  a  pa rtne r j u ri sd i ct i on .  Fo r the  pu rposes o f  report i ng ,  the  FFI  was pe rm i t ted
to  ca tegori ze  the  accoun t  as one  he l d  by a  speci f i ed  U.S.  pe rson  o r a  passi ve  NFFE. Effect i ve  Jan .  1 ,  2020 ,  the  FFI  was requ i red  to  report  the  accoun t
ho l de r as a  speci f i ed  U.S.  pe rson  i f  i t  be l i eved  o r i n fo rm at i on  i nd i ca ted  tha t  the  en t i ty accoun t  ho l de r was a  U.S.  pe rson .

T he  Apri l  Gu i dance  a l so  i nd i ca ted  tha t  i f  the  en t i ty accoun t  ho l de r was t rea ted  as a  passi ve  NFFE, the  FFI  was requ i red  to  i den t i fy i ts con tro l l i ng
persons and  report  them  as speci f i ed  U.S.  pe rsons.  E ffect i ve  Jan .  1 ,  2020 ,  the  FFI  was a l l owed  to  re l y on  i nd i ci a  to  de te rm i ne  whe the r one  o f  the
con tro l l i ng  pe rsons was a  speci f i ed  U.S.  pe rson  and  whe the r the  accoun t  shou l d  be  reported .

As a  resu l t ,  the  Apri l  Gu i dance  i nd i ca ted  tha t  bo th  these  changes were  e ffect i ve  as o f  Jan .  1 ,  2020 .  T h i s l ed  to  am b i gu i t i es si m i l a r to  those  d i scussed
above  fo r accoun ts wi th  m i ssi ng  T INs.

T he  Ju l y Gu i dance  cl a ri f i es tha t  the  am endm ents fo r en t i ty accoun ts a re  e ffect i ve  fo r report i ng  re l a ted  to  the  2020  taxa t i on  year and  subsequen t
taxa t i on  years.  T h i s m akes i t  cl ea r tha t  report i ng  com p l e ted  i n  2020  (fo r the  2019  taxa t i on  year) i s no t  sub j ect  to  these  am endm ents.

Fo r m ore  i n fo rm at i on  on  these  changes,  p l ease  con tact  Grace  Pere i ra o r Joe l l e  Kabouch i.

 U.S.  i nd i ci a  a re  the  fo l l owi ng :  (i ) i den t i f i ca t i on  o f  the  accoun t  ho l de r as a  U.S.  resi den t  o r a  U.S.  ci t i zen ;  (i i ) an  unam b i guous i nd i ca t i on  o f  a  U.S.
p l ace  o f  b i rth ;  (i i i ) a  cu rren t  U.S.  m a i l i ng  o r resi dence  address (i ncl ud i ng  a  P.O. Box);  (i v) a  cu rren t  U.S.  te l ephone  num ber;  (v) stand i ng  i nstruct i ons to
t ransfe r funds to  an  accoun t  m a i n ta i ned  i n  the  U.S.  (regard l ess o f  who  ho l ds the  accoun t);  (vi ) a  cu rren t  e ffect i ve  power o f  a t to rney o r si gna to ry
au tho ri ty g ran ted  to  a  pe rson  wi th  a  U.S.  address;  and  (vi i ) an  “i n -ca re -o f” address i n  the  U.S.  tha t  i s the  so l e  address the  FFI  has on  f i l e  fo r the  accoun t
ho l de r

 T h i s t rea tm en t fo r undocum ented  accoun ts has a l ways app l i ed  under CRS. Fo r pu rposes o f  CRS, an  accoun t  was never reportab l e  si m p l y because  o f  a
m i ssi ng  se l f -ce rt i f i ca t i on  –  such  an  accoun t  was on l y reportab l e  i f  the re  were  i nd i ci a  on  f i l e .
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