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ARTICLE

International Chamber of Commerce to update Rules of Arbitration in January 2021
T he  In te rna t i ona l  Cham ber o f  Com m erce  (ICC) i n  Pari s i s one  o f  the  l ead i ng  i n te rna t i ona l  a rb i t ra t i on  i nst i tu t i ons i n  the  worl d ,  wi th  an  eve r-i ncreasi ng
case l oad .  In  2019 ,  the  ICC adm i n i ste red  a  reco rd  869  cases wi th  nearl y a l l  o f  those  cases p rog ressi ng  under the  ICC Ru l es o f  Arb i t ra t i on  (ICC Ru l es).

T he  ICC peri od i ca l l y upda tes the  ICC Ru l es fo l l owi ng  b road  consu l ta t i ons wi th  use rs and  o the r stakeho l de rs,  wi th  the  l ast  ve rsi on  re l eased  i n  2017 .  T he
next  ve rsi on  wi l l  com e i n to  fo rce  on  January,  1  2021 .  Wh i l e  m any o f  the  am endm ents a re  m i no r and  a re  i n tended  to  i m prove  the  ICC Ru l es’ p ract i ca l
opera t i on ,  a  few changes a re  substan t i ve  and  m eri t  cl ose r exam i na t i on .  In  pa rt i cu l a r,  use rs o f  the  ICC Ru l es shou l d  be  aware  o f  the  fo l l owi ng  key
changes,  wh i ch  a re  d i rected  a t  assi st i ng  i n  navi ga t i ng  con f l i cts i ssues,  i m provi ng  the  ba l ance  be tween  e ff i ci ency and  pa rty au tonom y, and  m odern i zi ng
certa i n  p rocedura l  ru l es and  p ract i ces.

Assisting with conflicts

1 .  T h i rd  Party Fund i ng:  the  new ve rsi on  o f  the  ICC Ru l es exp ressl y an t i ci pa tes the  possi b i l i ty o f  funded  pa rt i es and ,  fo r the  pu rposes o f  assi st i ng
a rb i t ra to rs i n  navi ga t i ng  the i r e th i ca l  ob l i ga t i ons,  i n t roduces a  requ i rem en t fo r pa rt i es to  d i scl ose  the  exi stence  and  i den t i ty o f  funders wi th  an
econom i c i n te rest  i n  the  ou tcom e o f  the  case  (Art i cl e  11 (7 )).

2 .  Na t i ona l i ty o f  a rb i t ra to rs:  to  avo i d  the  sem b l ance  o f  a  con f l i ct  a ri si ng  f rom  na t i ona l i ty,  the  new ICC Ru l es i nd i ca te  tha t ,  as a  de fau l t  ru l e ,  so l e
a rb i t ra to rs and  t ri buna l  p resi den ts wi l l  no t  sha re  a  na t i ona l i ty o f  one  o f  the  pa rt i es.  In  t rea ty-based  cases,  the  ICC Ru l es p recl ude  any a rb i t ra to r f rom
shari ng  the  na t i ona l i ty o f  a  pa rty,  un l ess the  pa rt i es ag ree  o the rwi se  (Art i cl e  13 (5 )-(6 )).

3 .  Excl usi on  o f  pa rty rep resen ta t i ves:  the  new ve rsi on  o f  the  ICC Ru l es em powers the  a rb i t ra l  t ri buna l  to  excl ude  ce rta i n  pa rty rep resen ta t i ves f rom
part i ci pa t i ng  i n  who l e  o r i n  pa rt  i n  the  p roceed i ngs i n  o rde r to  avo i d  a  con f l i ct  o f  i n te rest  a ri si ng  f rom  a  change  i n  rep resen ta t i on  (Art i cl e  17 (2 )).  A
change  i n  rep resen ta t i on  can  be  d i srup t i ve  i n  any even t ;  the  add i t i on  o f  th i s p rovi si on  a i m s to  m i n i m i ze  the  d i srup t i on  i n  cases where  i t  i n t roduces
a  po ten t i a l  con f l i ct .

Rebalancing party autonomy

1 .  T ri buna l  Appo i n tm en ts:  the  new ve rsi on  o f  the  ICC Ru l es pe rm i t  the  ICC Court  to  appo i n t  the  fu l l  a rb i t ra l  t ri buna l  i n  excep t i ona l  ci rcum stances to
avo i d  a  si gn i f i can t  ri sk o f  unequa l  t rea tm en t and  un fa i rness tha t  m ay a ffect  the  va l i d i ty o f  the  award  (Art i cl e  12 (9 )).

2 .  Jo i nder:  m u l t i pa rty a rb i t ra t i ons can  pose  cha l l enges when  the  consen t  to  a rb i t ra t i on  am ong  the  pa rt i es i s i nconsi sten t  o r based  upon
i ncom pat i b l e  ag reem ents.  T he  ICC i s unab l e  to  am end  the  pa rt i es’ consen t  to  a rb i t ra te .  However,  under the  new Art i cl e  7 (5 ),  the  t ri buna l  m ay j o i n
th i rd  pa rt i es to  the  p roceed i ngs a t  a  l a te r stage ,  p rovi ded  tha t  the  th i rd  pa rty consen ts to  the  a rb i t ra t i on  (and  Term s o f  Re fe rence) and  tha t  the
tri buna l  has g i ven  due  consi de ra t i on  to  a  num ber o f  po ten t i a l l y re l evan t  facto rs,  i ncl ud i ng  i ts j u ri sd i ct i on ,  possi b l e  con f l i cts,  the  t i m i ng  o f  the
j o i nder,  and  the  i m pact  on  the  a rb i t ra l  p rocedure .

Updating procedural rules

1 .  Heari ngs by vi deocon fe rence:  i n  response  to  i m proved  techno l ogy and  the  COVID-19  pandem i c,  the  upda ted  ru l es m ake  i t  cl ea r tha t  t ri buna l s
m ay ho l d  any heari ngs (i ncl ud i ng  f i na l  heari ngs) rem ote l y by vi deocon fe rence  o r te l econ fe rence  (Art i cl e  26 (1 )).  As a  cau t i onary no te ,  th i s
deve l opm ent p rovi des we l com e con f i rm a t i on  o f  the  p rocedura l  op t i ons ava i l ab l e  to  t ri buna l s bu t  does no t  necessari l y ensure  the  en fo rceab i l i ty o f
awards i n  a l l  j u ri sd i ct i ons worl dwi de .

2 .  Add i t i ona l  Awards:  to  ba l ance  the  need  fo r f i na l i ty i n  a rb i t ra t i on  and  the  need  fo r an  add i t i ona l  award  i n  ce rta i n  ci rcum stances (even  a f te r the
i ssuance  o f  a  f i na l  award ),  the  new ve rsi on  o f  the  ICC Ru l es a l l ows a  pa rty to  app l y fo r an  add i t i ona l  award .  In  these  ci rcum stances,  the  t ri buna l
m ay i ssue  an  add i t i ona l  award  to  address an  i ssue  tha t  i t  m ay have  om i t ted  i n  the  f i na l  award  be fo re  the  t ri buna l  becom es functus o f f i ci o and  no
l onger has the  j u ri sd i ct i on  to  reso l ve  the  re l evan t  d i spu te  (Art i cl e  36 (3 )-(4 )).

3 .  App l i ca t i on  o f  Exped i ted  Ru l es:  the  ICC Exped i ted  Procedure  Ru l es were  an  i m portan t  add i t i on  to  p revi ous i te ra t i ons o f  the  ICC Ru l es.  T hey
have  been  upda ted  i n  the  recen t  ve rsi on  to  be  app l i cab l e  to  d i spu tes under US$3  m i l l i on  and  to  be  i napp l i cab l e  to  t rea ty-based  a rb i t ra t i ons,  where
sta tes o r sta te -con tro l l ed  en t i t i es a re  l i ke l y to  be  i nvo l ved .

Overa l l ,  the  new ve rsi on  o f  the  ICC Ru l es shou l d  i m prove  the  opera t i on  o f  the  ICC Ru l es i n  ce rta i n  ci rcum stances wi thou t  si gn i f i can t l y revi si ng  the i r
ove ra l l  con ten t  o r pu rpose .  ICC a rb i t ra t i on  wi l l  con t i nue  to  p rovi de  a  d i spu te  reso l u t i on  p rocedure  tha t  o ffe rs a  t rusted  i n te rna t i ona l  standard  p rocess,
wh i l e  re ta i n i ng  the  t ri buna l 's si gn i f i can t  d i scre t i on  to  ta i l o r the  p rocedure  to  the  speci f i c ci rcum stances o f  the  case .
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