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ARTICLE

Ontario Courts consider force majeure clause in the context of COVID-19
In  Durham Sports Barn  Inc.  Bankrup tcy Proposa l,  2020  ONSC 5938  (Durham ),  the  On ta ri o  Superi o r Court  o f  Just i ce  (the  Court ) found  i n  favour o f  the
l and l o rd  when  i n te rp re t i ng  a  com m erci a l  l ease ’s fo rce  ma jeu re cl ause  i n  the  con text  o f  a  tenan t  seeki ng  re l i e f  f rom  the  ob l i ga t i on  to  pay ren t  when  i t
was sta tu to ri l y p reven ted  f rom  opera t i ng  due  to  COVID-19 .

Background

Durham  Sports Barn  Inc.  (the  Tenan t) opera tes an  a th l e t i c pe rfo rm ance  cen tre  a t  a  bu i l d i ng  i n  Oshawa, On ta ri o  (the  Leased  Prem i ses).  1213423
Onta ri o  Inc.  (the  Land l o rd ) ren ted  the  Leased  Prem i ses to  the  Tenan t  fo r 10  years com m enci ng  a t  the  end  o f  2015  pu rsuan t  to  two  l eases (the  Leases).
Due  to  pub l i c hea l th  m anda ted  cl osu res o f  non-essen t i a l  busi nesses i n  l i gh t  o f  the  pandem i c,  the  Tenan t  cl osed  fo r busi ness f rom  M arch  18 ,  2020  un t i l
M ay 25 ,  2020 .  T he  Tenan t  began  a  phased  re -open i ng  f rom  M ay 25 ,  2020  to  Ju l y 25 ,  2020 ,  and  resum ed fu l l  ope ra t i ons i n  August .  T he  Land l o rd  d i d
no t  app l y fo r any federa l  governm ent assi stance  du ri ng  th i s t i m e  to  assi st  the  Tenan t .

Am ong  o the r m a tte rs consi de red  i n  the  case ,  the  Tenan t  requested  tha t  the  Court  re l i eve  i t  o f  i ts ob l i ga t i ons to  pay ren t  du ri ng  the  t i m e  o f  m anda ted
shu tdown and  to  a l l ow the  Tenan t  to  pay a  p ro ra ted  am oun t o f  ren t  du ri ng  the  pe ri od  o f  l i m i ted  opera t i ons.

Issue

Is the  Tenan t  i s l i ab l e  to  pay ren t  du ri ng  the  pe ri od  o f  m anda to ry cl osu re  o rde red  by pub l i c hea l th  au tho ri t i es due  to  the  COVID-19  pandem i c.

Discussion

T he  Tenan t  a rgued  tha t  the  Leases were  f rustra ted  du ri ng  the  m anda ted  shu t  down and  such  a  cl osu re  i s a  fo rce  ma jeu re.  Wh i l e  the  Tenan t  a rgued  the
doctri ne  o f  f rustra t i on ,  the re  was no  consi de ra t i on  o f  th i s a rgum ent (e i the r favourab l e  o r un favourab l e ) i n  the  Court ’s reasons and  the  rem a i nder o f  th i s
p i ece  focuses on  the  Court ’s consi de ra t i on  o f  the  fo rce  ma jeu re cl ause .  T he  Leases con ta i ned  a  fo rce  ma jeu re cl ause  tha t  excl uded  the  Land l o rd  f rom  i ts
ob l i ga t i on  to  p rovi de  the  Tenan t  wi th  qu i e t  en j oym ent o f  the  Leased  Prem i ses as a  resu l t  o f  the  m anda to ry cl osu re .

T he  Tenan t  a t tem pted  to  re l y on  Hengyun  In te rna t i ona l  Investmen t Commerce  Inc.  c.  9368-7614  Quebec Inc. ,  2020  QCCS 2251  (Hengyun) i n  wh i ch  a
tenan t  was re l i eved  f rom  payi ng  ren t  due  to  pandem i c l ockdowns.  T he  Court  i n  Hengyun  he l d  tha t ,  desp i te  the  fact  tha t  the  fo rce  ma jeu re te rm  i n  the
app l i cab l e  l ease  m a i n ta i ned  the  tenan t ’s ob l i ga t i on  to  pay ren t  i n  such  ci rcum stances,  the  concep t  o f  superi o r fo rce i n  the  Ci vi l  Code  o f  Québec m ean t
the  tenan t  was re l i eved  o f  i ts ren t  ob l i ga t i ons when  cl osu re  was requ i red .

However,  con tra ry to  Hengyun ,  the  Court  i n  Durham  concl uded  tha t  the  Tenan t  was no t  re l i eved  o f  any po rt i on  o f  ren t  based  on  the  fo l l owi ng  si x i tem s:

1.  T he  fo rce  ma jeu re cl ause  i n  the  Leases re l i eved  the  Land l o rd  f rom  p rovi d i ng  qu i e t  en j oym ent bu t  d i d  no t  re l i eve  the  Tenan t  f rom  ren t  paym ent
ob l i ga t i ons;

2.  T he  ob l i ga t i on  o f  the  Land l o rd  to  p rovi de  qu i e t  en j oym ent o f  the  Leased  Prem i ses i s sub j ect  to  paym ent o f  ren t ,  and  the re fo re  such  an  ob l i ga t i on
d i d  no t  a ri se  once  ren t  was no t  pa i d ;

3.  T he  Land l o rd  was no t  advi sed  p ri o r to  the  com m encem ent o f  the  cl a i m  o f  the  Tenan t ’s posi t i on  regard i ng  re l i e f  o r aba tem ent o f  ren t  and  the re fo re
had  no  opportun i ty to  he l p  the  Tenan t ;

4.  T he  l anguage  o f  the  fo rce  ma jeu re cl ause  i s d i ffe ren t  f rom  Hengyun  and  the  doctri ne  o f  superi o r fo rce does no t  app l y i n  On ta ri o ;

5.  Governm ent l eg i sl a t i on  tha t  p reven ted  the  evi ct i on  o f  sm a l l  busi ness tenan ts d i d  no t  suspend  the  paym ent o f  ren t ;  and

6.  T he  Court  d i st i ngu i shed  the  case  Compan i es' Cred i to rs Arrangement Act,  R.S.C. 1985 ,  c.  C-36  (CCAA),  Comark Ho l d i ngs Inc. ,  Re (June  3 ,  2020),
Doc.  To ron to  CV-20-00642013-00CL (On t.  S .C.J.) (Com ark),  2020  QCCS 2251  wh i ch  the  Tenan t  a t tem pted  to  re l y upon  fo r ren t  re l i e f  and  sta ted
Com ark “canno t  stand  fo r the  p roposi t i on  tha t  a  p receden t  fo r l ong  te rm  ren ta l  re l i e f  du ri ng  the  shu tdown o r the  l i m i ted  opera t i on  pe ri od  has been
crea ted .”

Moving Forward

T he  fo rce  ma jeu re cl ause  has been  the  sub j ect  o f  m uch  deba te  si nce  the  sta rt  o f  the  COVID-19  pandem i c.  See  ou r a rt i cl e  on  Con tractua l  ri sks am i d  the
COVID-19  ou tb reak fo r m ore  i n fo rm at i on .  Durham  p rovi des l and l o rds i n  com m on-l aw j u ri sd i ct i ons wi th  som e cl a ri ty as to  how such  a  cl ause  i s l i ke l y to
be  i n te rp re ted .  However,  g i ven  the  un i que  na tu re  o f  the  Leases and  o f  the  fo rce  ma jeu re cl auses i n  th i s case  (wh i ch  was no t  rep roduced  i n  the  deci si on ),
one  can  expect  tha t  i ncreased  j ud i ci a l  consi de ra t i on  o f  si m i l a r cl auses wi l l  a ri se  i n  the  com i ng  m on ths.  One  pa rt i cu l a rl y re l evan t  quest i on  i s how m uch ,
i f  any,  ren t  re l i e f  o r aba tem ent the  Court  m ay consi de r fa i r i n  i nstances where  a  tenan t  has requested  ren t  re l i e f  o r aba tem ent f rom  a  l and l o rd .

P l ease  reach  ou t  to  you r BLG l awyer o r one  o f  the  key con tacts l i sted  be l ow wi th  any quest i ons you  m ay have .

By:  Serge  Laka tos,  Pau l  S .  Tayl o r,  Adam  Perzow, Ca the ri ne  Guert i n,  Ni co l e  St-Lou i s
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