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ARTICLE

Consequences for QC employers failing to provide their workers with a safe
environment

Wi th  the  g radua l  reopen i ng  o f  the  Canad i an  econom y, em p l oye rs have  eve ry i n te rest  i n  i m p l em ent i ng  a  concre te  p l an  o f  act i on  to  com bat the  sp read
o f  COVID 19  i n  the i r estab l i shm ents i n  o rde r to  p reven t  the  workp l ace  f rom  becom i ng  a  si te  o f  t ransm i ssi on .  Adequa te  p reven t i ve  m easures l i ke  hyg i ene
and  soci a l  d i stanci ng  p ro toco l s a re  cri t i ca l  i n  o rde r to  m ake  the  worki ng  envi ronm ent sa fe  fo r worke rs.  T ha t  be i ng  sa i d ,  wha t  a re  the  consequences fo r
em p l oye rs who  fa i l  to  take  such  m easures?

Claims for occupational i llnesses or work accidents

Workers who  becom e i n fected  wi th  COVID-19  i n  the  workp l ace  m ay f i l e  cl a i m s fo r occupa t i ona l  i n j u ri es under the  Act respect i ng  i ndustri a l  acci den ts
and  occupa t i ona l  d i seases (A IAOD).  Cl a i m s m ay be  f i l ed  whe the r the  worke r concerned  was i n fected  a t  a  speci f i c t i m e  (an  i ndustri a l  acci den t) o r as a
resu l t  o f  the  p ropaga t i on  o f  the  vi rus i n  the  workp l ace  due  to  i nsu ff i ci en t  p reven t i ve  m easures (an  occupa t i ona l  d i sease).  I f  the  con tam i na t i on  a l l eged l y
resu l ts f rom  an  occupa t i ona l  d i sease ,  the  worke r su ffe ri ng  f rom  COVID-19  wi l l  then  have  the  bu rden  o f  p rovi ng  tha t  h i s o r he r si ckness was con tracted  i n
the  course  o f  work and  i s d i rect l y re l a ted  to  the  ri sks associ a ted  wi th  tha t  work.  Na tu ra l l y,  i f  a  l a rge  num ber o f  cases were  to  occu r on  the  sam e worksi te ,
p roo f  tha t  the  d i sease  was con tracted  by ri sks i n  the  worki ng  envi ronm ent wou l d  be  evi den t .

I f  the  worke rs’ com pensa t i on  cl a i m  i s accep ted  by the  Commi ssi on  des no rmes du  t rava i l ,  de  l ’ équ i té ,  de  l a  san té  e t  de  l a  sécuri té  du  t rava i l (the
CNESST ),  the  worke r can  then  rece i ve  an  i ncom e rep l acem ent i ndem n i ty equa l  to  90  pe r cen t  o f  h i s o r he r ne t  annua l  i ncom e. In  ce rta i n  cases,  th i s
m ay be  m ore  f i nanci a l l y advan tageous than  the  Canada  Em ergency Bene f i t  p rog ram  to  wh i ch  i n fected  worke rs wou l d  a l so  be  en t i t l ed .  Worke rs m i gh t
the re fo re  p re fe r to  cl a i m  under the  em p l oym ent i n j u ry com pensa t i on  reg i m e , wh i ch  wi l l  p rovi de  extended  coverage ,  as we l l  as the  possi b i l i ty o f  be i ng
com pensa ted  fo r any pe rm anen t i m pa i rm en t to  the i r physi ca l  i n teg ri ty tha t  m i gh t  resu l t  f rom  the  i n j u ry.

Right to refuse to work

In  Québec,  the  Act respect i ng  occupa t i ona l  hea l th  and  sa fe ty (the  AOHS) a l l ows worke rs to  re fuse  to  pe rfo rm  work i f  they have  reasonab l e  g rounds to
be l i eve  tha t  the  pe rfo rm ance  o f  tha t  work wou l d  expose  them  to  danger to  the i r hea l th ,  sa fe ty o r physi ca l  we l l -be i ng ,  o r wou l d  expose  ano the r pe rson  to
a  si m i l a r danger.  Fo r exam p l e ,  worke rs ca l l ed  back to  work cou l d  exe rci se  the i r ri gh t  to  re fuse  to  work i f ,  i n  the  pe rfo rm ance  o f  the i r du t i es,  they a re
requ i red  to  work cl ose l y wi th  co l l eagues o r custom ers who  a re  po ten t i a l l y ca rri e rs o f  the  vi rus,  wi thou t  any st ri ct  soci a l  d i stanci ng  d i rect i ves be i ng
estab l i shed  o r wi thou t  any adequa te  pe rsona l  p ro tect i ve  equ i pm en t be i ng  p rovi ded .

A worke r who  re fuses to  pe rfo rm  the i r work m ust  i m m ed i a te l y no t i fy the i r em p l oye r and  exp l a i n  the  reasons fo r the i r re fusa l .  T he  em p l oye r m ust  then
exam i ne  the  si tua t i on  wi th  the  worke r (o r the i r rep resen ta t i ve ) and ,  i f  app l i cab l e ,  p ropose  co rrect i ve  m easures.  In  the  even t  o f  a  d i sag reem ent be tween
the  pa rt i es tha t  a  danger exi sts,  the  pa rt i es m ay seek the  i n te rven t i on  o f  a  CNESST  i nspecto r.  T he  i nspecto r m ust  then  i nvest i ga te  the  si tua t i on  and
de te rm i ne  as qu i ckl y as possi b l e  whe the r o r no t  a  danger exi sts tha t  wou l d  j ust i fy the  worke r’s re fusa l  to  work.  I f  the  i nspecto r concl udes tha t  such  a
danger exi sts,  he  m ay o rde r the  com p l e te  o r pa rt i a l  shu tdown o f  the  workp l ace .  He  m ay a l so  o rde r the  sea l i ng  o f  equ i pm en t,  p rescri be  tem pora ry
m easures and  requ i re  tha t  the  necessary co rrect i ves be  m ade  wi th i n  the  t i m e fram e he  de te rm i nes.

Penal sanctions in occupational health and safety

T he  AOHS a l so  p rovi des tha t  the  em p l oye r i s sub j ect  to  pena l  sanct i ons tha t  va ry,  depend i ng  upon  the  g ravi ty o f  ri sks i den t i f i ed  by the  CNESST
i nspecto r,  i f  the  p reven t i ve  m easures i m p l em ented  appear i nadequa te  i n  the  l i gh t  o f  regu l a t i ons o r i f  they wou l d  d i rect l y and  se ri ousl y com prom i se  the
sa fe ty o f  worke rs.  Such  sanct i ons cou l d  a l so  dam age  the  i m age  o f  the  o rgan i za t i on  and  underm i ne  the  pub l i c’s con f i dence  i n  the  com pany.

In cases of negligence

I t  i s conce i vab l e  tha t  pa rt i es (custom ers,  pa rtne rs,  e tc. ) m i gh t  take  ci vi l  act i on  aga i nst  the  o rgan i za t i on  concerned .  We no te ,  however,  tha t  ne i the r the
worke r who  has susta i ned  an  occupa t i ona l  i n j u ry no r h i s o r he r bene f i ci a ri es m ay i nst i tu te  any ci vi l  p roceed i ngs aga i nst  the  em p l oye r,  si nce  the  AIAOD
stri ct l y l i m i ts the  ci vi l  l i ab i l i ty o f  em p l oye rs.

Neverthe l ess,  a  neg l i gen t  o rgan i za t i on  cou l d  face  cri m i na l  p rosecu t i on  i nvo l vi ng  i ts l i ab i l i ty and  tha t  o f  the  o ff i ce rs o r worke rs i nvo l ved  under sect i on
217 .1  o f  the  Cri mi na l  Code,  wh i ch  p rovi des tha t  anyone  who  d i rects o r i s au tho ri zed  to  d i rect  the  pe rfo rm ance  o f  work o r the  ca rryi ng  ou t  o f  a  du ty i s
under a  l ega l  ob l i ga t i on  to  take  reasonab l e  steps to  p reven t  bod i l y ha rm  to  o the rs.

Focus on prevention: Adequately preparing the workplace for resuming activities

I t  i s cruci a l  under these  speci a l  ci rcum stances to  i m p l em ent the  requ i red  p reven t i ve  m easures to  p repare  fo r worke rs’ re tu rn  to  the  workp l ace .  T he
CNESST  has pu t  toge the r an  on l i ne  COVID-19  gu i de i n  wh i ch  i t  p rovi des i n fo rm at i on  and  p ract i ca l  too l s fo r em p l oye rs to  ensure  a  hea l thy work
envi ronm ent by respect i ng  the  occupa t i ona l  hea l th  and  sa fe ty ob l i ga t i ons and  the  hea l th  i nstruct i ons i n  p l ace .

T he  too l ki t  i ncl udes a  gu i de  and  poste rs to  rem i nd  worke rs o f  the  d i rect i ves i n  fo rce .  T he  CNESST ’s websi te  a l so  i ncl udes speci f i c gu i de l i nes fo r
construct i on  act i vi t i es,  m i n i ng  and  re ta i l  act i vi t i es,  wh i ch  shou l d  be  revi ewed  and  i m p l em ented  be fo re  the  concerned  o rgan i za t i ons resum e act i vi t i es.

ttps://www.cnesst.gouv.qc.ca/en/prevention-and-safety/covid-19/covid-19-toolki


Dea l i ng  wi th  these  new hea l th  and  sa fe ty requ i rem en ts m ay rep resen t  a  m a j o r cha l l enge  fo r em p l oye rs.  BLG’s l abour and  em p l oym ent l aw p ro fessi ona l s
a re  ava i l ab l e  to  he l p  you  i m p l em ent a  workp l ace  m anagem ent po l i cy i n  the  con text  o f  the  pandem i c,  i n  o rde r to  l i m i t  as m uch  as possi b l e  the  ri sk o f
p ropaga t i on  o f  the  vi rus and  to  assi st  you  i n  i den t i fyi ng  va ri ous st ra teg i es fo r m anag i ng  your workfo rce  i n  such  a  con text .
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