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ARTICLE

COVID-19 and an employee's right to refuse work
Am i dst  the  COVID-19  pandem i c,  Canad i an  em p l oyees a re  i ncreasi ng l y exe rci si ng  the i r ri gh t  to  re fuse  work.  T he  th rea t  o f  con tract i ng  the  vi rus and
po ten t i a l l y passi ng  i t  on  to  fam i l y m em bers exp l a i ns th i s g rowi ng  t rend .

In  th i s con text ,  we  wi sh  to  advi se  em p l oye rs on  the  exten t  and  l i m i ta t i ons o f  em p l oyees’ ri gh t  to  re fuse  to  work.  Here  a re  som e key consi de ra t i ons
surround i ng  an  em p l oyee ’s ri gh t  to  re fuse  to  work i n  the  p rovi nces o f  Québec,  On ta ri o ,  A l be rta  and  Bri t i sh  Co l um b i a .

When can an employee refuse to work?

Genera l l y,  the  l aw p rovi des tha t  em p l oyees have  the  ri gh t  to  re fuse  to  work when  they fee l  tha t  the i r hea l th  cou l d  be  com prom i sed  by go i ng  to  work o r
pe rfo rm i ng  a  task th roughou t  the  course  o f  the i r work.

A l though  the  speci f i c l anguage  va ri es f rom  p rovi nce  to  p rovi nce ,  the  i dea  rem a i ns the  sam e. Part i cu l a rl y,  the  cri te ri a  tha t  m ust  be  m et under the
vari ous p rovi nci a l  l eg i sl a t i ons a re  as fo l l ows:

In  Québec,  an  em p l oyee  m ust  have  " reasonab l e  g rounds"  to  be l i eve  the  pe rfo rm ance  o f  the  work wou l d  expose  them se l ves o r any o the r pe rson  to  a
"danger" ;

In  A l be rta ,  the  em p l oyee  m ust  " reasonab l y th i nk"  tha t  the  work wou l d  pu t  them se l ves o r o the rs i n  "danger" ;

In  Bri t i sh  Co l um b i a ,  an  em p l oyee  m ust  have  a  " reasonab l e  cause"  to  be l i eve  tha t  the  work wou l d  expose  them se l ves o r anyone  e l se  to  an  "undue
hazard " ;  and

In  On ta ri o ,  the  em p l oyee  m ust  have  " reason  to  be l i eve"  tha t :

T he  equ i pm ent,  m ach i ne ,  devi ce  o r th i ng  be i ng  opera ted  by the  em p l oyee  i s l i ke l y to  endanger them se l ves o r ano the r em p l oyee ;

T he  physi ca l  cond i t i on  o f  the  workp l ace ,  o r pa rt  the reo f ,  where  the  em p l oyee  works i s l i ke l y to  endanger them se l ves;

T ha t  vi o l ence  wi th i n  the  workp l ace  i s l i ke l y to  endanger the  em p l oyee ;

T ha t  any equ i pm en t,  m ach i ne ,  devi ce  o r th i ng  the  em p l oyee  opera tes o r the  physi ca l  cond i t i on  o f  the  workp l ace  o r the  pa rt  the reo f  i n  wh i ch  they
work o r i s to  work i s o the rwi se  i n  con traven t i on  o f  the  requ i rem en ts o f  the  Occupa t i ona l  Hea l th  and  Sa fe ty Act.

T he  no t i on  o f  " reasonab l e "  be l i e f  tha t  a  "danger"  o r "undue  hazard "  exi sts fo r the  em p l oyee  i s assessed  on  a  case-by-case  basi s,  g i ven  the  speci f i cs o f
the  work envi ronm ent.  T he  l aw p rovi des a  p rocedure  to  eva l ua te  the  soundness o f  the  em p l oyee ’s apprehensi ons and ,  by extensi on ,  the  l eg i t i m acy o f
the  exe rci se  o f  the i r ri gh t  to  re fuse  to  work.

Procedure once the right to refuse to work is exercised

Al though  the  p rocedure  va ri es sl i gh t l y f rom  p rovi nce  to  p rovi nce ,  the  fundam enta l  steps a re  si m i l a r.  When  an  em p l oyee  exe rci ses the i r ri gh t  to  re fuse  to
work,  the  pa rt i es m ust  adhere  to  the  fo l l owi ng  p rocedure :

1.  T he  em p l oyee  exe rci si ng  the  ri gh t  to  re fuse  to  work m ust  i m m ed i a te l y no t i fy h i s o r he r supervi so r o r em p l oye r tha t  they be l i eve  the i r own  hea l th  o r
we l l -be i ng  o r tha t  o f  o the rs i s endangered ,  and  exp l a i n  the  reasons fo r the  re fusa l .

2.  T he  supervi so r o r em p l oye r m ust  exam i ne  the  si tua t i on  and  i nvest i ga te  the  sa fe ty concerns to  de te rm i ne  whe the r the  ci rcum stances j ust i fy the
em p l oyee ’s re fusa l  to  work.  T he  i nvest i ga t i on  o f ten  takes p l ace  i n  the  p resence  o f  the  em p l oyee  and  a  m em ber o f  the  j o i n t  Hea l th  and  Sa fe ty
Com m i t tee  and /o r a  rep resen ta t i ve  o f  the  em p l oyee ’s ce rt i f i ed  associ a t i on ,  i f  any,  o r,  i f  none  i s ava i l ab l e ,  ano the r em p l oyee .

3.  I f  the re  i s d i sag reem ent be tween  the  pa rt i es tha t  a  danger exi sts,  the  pa rt i es m ay request  the  i n te rven t i on  o f  a  governm enta l  Hea l th  and  Sa fe ty
Off i ce r,  who  wi l l  conduct  an  i nvest i ga t i on  i n to  the  sa fe ty concerns.  T he  governm enta l  Off i ce r sha l l  de te rm i na te  whe the r o r no t  a  danger exi sts
wh i ch  wou l d  j ust i fy the  em p l oyee ’s re fusa l  to  work and  wi l l  repo rt  the i r f i nd i ngs to  the  pa rt i es.  T he  governm enta l  Off i ce r has wi de -rang i ng  powers;
i ncl ud i ng  i m posi ng  the  shu tdown o f  opera t i ons as we l l  as tem pora ry danger aba tem ent i f  they de te rm i ne  tha t  a  danger i s p resen t  i n  the  workp l ace .

4.  T he  pa rt i es m ay appea l  the  governm enta l  Off i ce r’s deci si on  to  a  com peten t  t ri buna l .

What can be done while waiting on the governmental Health and Safety Officer’s decision?

Whi l e  wa i t i ng  on  the  governm enta l  Hea l th  and  Sa fe ty Off i ce r’s deci si on ,  the  l aw i n  Québec,  On ta ri o ,  A l be rta  and  Bri t i sh  Co l um b i a  a l l ows fo r assi gn i ng
the  em p l oyee  who  exe rci sed  the i r ri gh t  to  re fuse  to  work to  ano the r j ob  o r a l te rna t i ve  assi gnm ent tha t  they a re  capab l e  o f  pe rfo rm i ng ,  wi th  no  reduct i on
i n  pay.

In  Québec and  A l be rta ,  the  em p l oye r m ay a l so  ask ano the r em p l oyee  to  pe rfo rm  the  work under con ten t i on .  T he  em p l oye r m ay do  so  p rovi ded  tha t  they
i n fo rm  the  rep l acem ent em p l oyee  the re  i s a  re fusa l  to  pe rfo rm  th i s work by the  em p l oyee  no rm a l l y assi gned  to  i t  and  the  reasons beh i nd  the  re fusa l .
Be fo re  do i ng  so ,  the  em p l oye r m ust  ensure  tha t ,  i n  i ts op i n i on ,  the re  i s no  ri sk to  the  rep l acem ent em p l oyee .

Should an employee refusing to work for health concerns continue to be paid?



Yes.  In  the  fou r a fo rem ent i oned  p rovi nces,  the  l aw p rovi des tha t  an  em p l oyee  who  exe rci ses the i r ri gh t  to  re fuse  to  work m ust  be  pa i d  the i r regu l a r
sa l a ry un t i l  the  m atte r i s reso l ved  e i the r am i cab l y o r th rough  the  i n te rven t i on  o f  the  governm enta l  Hea l th  and  Sa fe ty Off i ce r.  Fa i l u re  to  do  so  m ay be
construed  as d i scri m i na to ry act i on  aga i nst  the  em p l oyee .

Exceptions to the above

T he  l aw i n  a l l  fou r a fo rem ent i oned  p rovi nces p rovi des the re  a re  excep t i ons to  the  ri gh t  to  re fuse  to  work.  T he  excep t i ons a re :

An  em p l oyee  canno t  re fuse  to  pe rfo rm  the i r work i f  such  re fusa l  cou l d  endanger o the rs.  Fo r exam p l e ,  essen t i a l  se rvi ces wou l d  fa l l  under th i s
ca tegory.  T he  l aw i n  On ta ri o  i s speci f i c as to  the  ca tegori es o f  worke rs tha t  fa l l  i n  th i s ca tegory.

An  em p l oyee  canno t  re fuse  to  pe rfo rm  the i r work i f  the  danger associ a ted  wi th  the  work i s i nhe ren t  to  the  j ob  and  a  no rm a l  cond i t i on  o f
em p l oym ent.  Fo r exam p l e ,  f i re f i gh te rs wou l d  fa l l  under th i s ca tegory.

Additional considerations in the COVID-19 age

Em pl oyers shou l d  st ri ve  to  i m p l em ent a l l  m easures p rescri bed  by Pub l i c Hea l th  au tho ri t i es,  i ncl ud i ng  bu t  no t  l i m i ted  to  soci a l  d i stanci ng  and  hyg i ene
m easures,  as we l l  as p rovi d i ng  a l l  em p l oyees wi th  j ob -appropri a te  Persona l  Pro tect i ve  Equ i pm ent.

Wi thou t  these  m easures pu t  i n  p l ace ,  a  governm enta l  Hea l th  and  Sa fe ty Off i ce r m ay we l l  ag ree  wi th  the  em p l oyee  i n  the i r re fusa l  to  work because  o f
the  ri sk o f  con tract i ng  COVID-19 .

How BLG can help

BLG p ro fessi ona l s have  adap ted  exi st i ng  m ethodo l og i es fo r dea l i ng  wi th  an  em p l oyee ’s ri gh t  o f  re fusa l  to  work to  the  ri sks associ a ted  wi th  COVID-19 .
T hese  m ethodo l og i es a l l ow em p l oye rs to  dea l  e ff i ci en t l y wi th  the  new cha l l enges the  cu rren t  pandem i c b ri ngs to  the  workp l ace .  To  l ea rn  m ore ,  ge t  i n
touch  wi th  any o f  the  con tacts l i sted  be l ow.
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