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ARTICLE

Ontario Court of Appeal: Defendant’s Jurisdiction Motion Does Not Stop 2-Year
Limitation Period for Third Party Contribution and Indemnity Claims from Running

In  L i l l yda l e  Coopera t i ve  L i mi ted  v.  Meyn  Canada  Inc.,  the  Court  o f  Appea l  fo r On ta ri o  exp l a i ned  tha t  the  runn i ng  o f  the  2 -year pe ri od  fo r a  de fendan t  to
i ssue  a  th i rd  pa rty cl a i m  fo r con tri bu t i on  and  i ndem n i ty was no t  de l ayed  by the  de fendan t ’s j u ri sd i ct i ona l  cha l l enge  to  On ta ri o  as the  appropri a te  fo rum
fo r the  d i spu te .  A cha l l enge  to  On ta ri o ’s j u ri sd i ct i on  i n  favour o f  ano the r fo rum  does no t  a ffect  the  “d i scoverab i l i ty” o f  a  th i rd  pa rty cl a i m , and  thus does
no t  pause  o r “to l l ” the  l i m i ta t i on  pe ri od  associ a ted  wi th  com m enci ng  tha t  th i rd  pa rty cl a i m  i n  On ta ri o .

Background

In  l a te  2004 ,  L i l l yda l e  sued  M eyn  and  o the rs i n  A l be rta .  A year and  a  ha l f  l a te r,  i n  M arch  2006 ,  L i l l yda l e  a l so  sued  M eyn  and  o the rs i n  On ta ri o .  M eyn
m oved  to  stay L i l l yda l e ’s act i on  i n  On ta ri o  on  the  basi s tha t  A l be rta  was the  m ore  appropri a te  fo rum .

M eyn ’s fo rum non  conven i ens m o t i on  was unsuccessfu l ,  and  i ts subsequen t  appea l  was d i sm i ssed .  Fo l l owi ng  th i s,  M eyn  se rved  i ts sta tem en t o f  de fence
i n  On ta ri o .  T hen ,  i n  Novem ber 2008  –  approxi m a te l y two  years and  e i gh t  m on ths a f te r i t  had  been  se rved  wi th  L i l l yda l e ’s cl a i m  i n  On ta ri o  –  M eyn
i ssued  a  th i rd  pa rty cl a i m  seeki ng  con tri bu t i on  and  i ndem n i ty f rom  We i shaup t .

We i shaup t  m oved  fo r sum m ary j udgm ent d i sm i ssi ng  the  th i rd  pa rty cl a i m  aga i nst  i t  as ba rred  by On ta ri o ’s L i mi ta t i ons Act ,  2002.

T he  key sect i on  o f  the  sta tu te ,  sect i on  18,  p rovi des as fo l l ows:

18  (1 ) Fo r the  pu rposes o f  subsect i on  5  (2 ) and  sect i on  15 ,  i n  the  case  o f  a  cl a i m  by one  a l l eged  wrongdoer aga i nst  ano the r fo r con tri bu t i on  and
i ndem n i ty,  the  day on  wh i ch  the  f i rst  a l l eged  wrongdoer was se rved  wi th  the  cl a i m  i n  respect  o f  wh i ch  con tri bu t i on  and  i ndem n i ty i s sough t  sha l l  be
deem ed to  be  the  day the  act  o r om i ssi on  on  wh i ch  tha t  a l l eged  wrongdoer’s cl a i m  i s based  took p l ace .

(2 ) Subsect i on  (1 ) app l i es whe the r the  ri gh t  to  con tri bu t i on  and  i ndem n i ty a ri ses i n  respect  o f  a  to rt  o r o the rwi se .

Af te r the  m ot i on  had  been  heard  and  deci ded  i n  l a te  2017 ,  the  Court  o f  Appea l  re l eased  Mega In te rna t i ona l  Commerci a l  Bank (Canada) v.  Yung.  T here ,
the  Court  o f  Appea l  deci ded  tha t  the  “d i scoverab i l i ty” p ri nci p l e  app l i es to  sect i on  18  o f  the  L i mi ta t i ons Act ,  2002.

Speci f i ca l l y,  the  Mega  deci si on  con f i rm s tha t  wh i l e  the  2 -year pe ri od  fo r b ri ng i ng  a  cl a i m  fo r con tri bu t i on  and  i ndem n i ty i s p resum ed to  beg i n  runn i ng
on  the  da te  tha t  the  pa rty seeki ng  con tri bu t i on  and  i ndem n i ty i s se rved  wi th  a  cl a i m  i n  the  p roceed i ng  i n  wh i ch  con tri bu t i on  and  i ndem n i ty i s sough t ,
tha t  pe ri od  can  be  extended  i f  the  pa rty p roves tha t  i ts cl a i m  fo r con tri bu t i on  and  i ndem n i ty was no t  “d i scovered ” and  no t  capab l e  o f  be i ng  d i scovered
th rough  the  exe rci se  o f  due  d i l i gence  un t i l  som e l a te r da te .

In  L i l l yda l e ,  M eyn  was se rved  wi th  the  p l a i n t i f f ’s On ta ri o  cl a i m  i n  M arch  2006  bu t  d i d  no t  i ssue  i ts th i rd  pa rty con tri bu t i on  and  i ndem n i ty cl a i m  un t i l
Novem ber 2008  –  beyond  the  p resum pt i ve  2 -year pe ri od  fo r b ri ng i ng  such  th i rd  pa rty cl a i m s.

At  i ssue  was whe the r M eyn ’s fo rum non  conven i ens cha l l enge  to  On ta ri o ’s j u ri sd i ct i on  du ri ng  tha t  i n te rven i ng  pe ri od  was an  occu rrence  tha t  de l ayed
“d i scovery” o f  i ts th i rd  pa rty cl a i m  aga i nst  We i shaup t ,  such  tha t  the  2 -year pe ri od  fo r the  th i rd  pa rty cl a i m  d i d  no t  beg i n  to  run  un t i l  the  j u ri sd i ct i ona l
cha l l enge  had  been  reso l ved .  T he  Court  o f  Appea l ’s unan i m ous answer was “no ”.

Court Rejects Concerns About Attornment to the Jurisdiction of Ontario

T he  Court  o f  Appea l  re j ected  M eyn ’s a rgum ent tha t ,  si nce  i ssu i ng  a  th i rd  pa rty cl a i m  fo r con tri bu t i on  and  i ndem n i ty i n  On ta ri o  m ay be  construed  as
“a t to rnm ent” (i .e . ,  subm i ssi on ) to  the  j u ri sd i ct i on  o f  the  On ta ri o  cou rts,  M eyn ’s th i rd  pa rty cl a i m  aga i nst  We i shaup t  shou l d  no t  have  been  consi de red
“d i scoverab l e ” un t i l  M eyn ’s fo rum non  conven i ens m o t i on  was f i na l l y de te rm i ned .

M eyn  asserted  tha t ,  si nce  i t  was cha l l eng i ng  the  appropri a teness o f  On ta ri o  as the  p roper fo rum  fo r the  l awsu i t ,  i ts de l i ve ry o f  a  th i rd  pa rty cl a i m  i n
Onta ri o  wh i l e  tha t  cha l l enge  was ongo i ng  cou l d  have  underm i ned  i ts j u ri sd i ct i ona l  a rgum ent.  M eyn  cl a i m ed  tha t  i t  was no t  be  “approp ri a te ” to  b ri ng  i ts
th i rd  pa rty cl a i m  un t i l  the  j u ri sd i ct i ona l  d i spu te  was reso l ved ,  d rawi ng  on  l anguage  i nd i ca t i ng  tha t  a  cl a i m  i s no t  d i scoverab l e  i n  On ta ri o  un t i l  “havi ng
regard  to  the  na tu re  o f  the  i n j u ry,  l oss o r dam age , a  p roceed i ng  wou l d  be  an  appropri a te  m eans to  seek to  rem edy i t ”.

T he  Court  o f  Appea l  he l d  tha t  i t  i s approp ri a te  to  b ri ng  a  th i rd  pa rty cl a i m  when  i t  i s “l ega l l y approp ri a te ” to  do  so ,  and  tha t  “tact i ca l  cho i ces tha t  a ri se
duri ng  l i t i ga t i on  do  no t  de l ay the  com m encem ent o f  the  l i m i ta t i on  pe ri od ”.  I t  cha racte ri zed  M eyn ’s deci si on  to  de l ay i ssu i ng  a  th i rd  pa rty cl a i m  i n
Onta ri o  (i n  o rde r to  avo i d  undercu t t i ng  i ts fo rum non  conven i ens a rgum ent) as a  “tact i ca l ” cho i ce .  T he  Court  reasoned  tha t  i f  M eyn  was concerned  tha t
b ri ng i ng  a  th i rd  pa rty cl a i m  wi th i n  the  2 -year l i m i ta t i on  pe ri od  wou l d  com prom i se  i ts posi t i on  on  i ts pend i ng  j u ri sd i ct i on  m ot i on ,  M eyn  had  a  num ber o f
op t i ons i t  cou l d  have  pu rsued  to  m i t i ga te  the  ri sk tha t  i ts th i rd  pa rty cl a i m  m i gh t  be  vi ewed  as an  a t to rnm ent to  the  j u ri sd i ct i on  o f  On ta ri o .  Fo r i nstance :

1.  M eyn  cou l d  have  sough t  We i shaup t ’s ag reem ent to  suspend  (o r extend) the  l i m i ta t i on  pe ri od  fo r the  th i rd  pa rty con tri bu t i on  and  i ndem n i ty cl a i m ,
as pe rm i t ted  by subsect i on  22 (3 ) o f  the  L i mi ta t i ons Act ,  2002;

2.  M eyn  cou l d  have  sough t  advance  j ud i ci a l  au tho ri za t i on  to  de l i ve r the  th i rd  pa rty cl a i m  to  We i shaup t  du ri ng  the  2 -year pe ri od  and  no t  have  i t  be
consi de red  an  a t to rnm ent to  On ta ri o ’s j u ri sd i ct i on ,  as occu rred  i n  Joyce  v.  MtGox Inc.;  o r

3.  M eyn  cou l d  have  se rved  the  th i rd  pa rty cl a i m  on  We i shaup t  wi th  an  exp ress rese rva t i on  o f  ri gh ts,  i nd i ca t i ng  tha t  i n  do i ng  so  i t  was no t  a t to rn i ng  to
the  j u ri sd i ct i on  o f  On ta ri o .  Here ,  the  Court  o f  Appea l  observed  tha t  “i t  wou l d  be  anom a l ous i ndeed  i f  M eyn ’s se rvi ce  o f  a  th i rd  pa rty cl a i m  to
p rese rve  a  l i m i ta t i on  pe ri od  i n  On ta ri o ” was he l d  aga i nst  i t  on  the  fo rum non  conven i ens m o t i on .
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Court Rejects Argument that Jurisdiction Motion Delays Discoverability of Third Party Claim

M eyn  a l so  a rgued  tha t ,  si nce  a  successfu l  fo rum non  conven i ens m o t i on  wou l d  have  e l i m i na ted  the  l i t i ga t i on  i n  On ta ri o ,  i t  was no t  “l ega l l y approp ri a te ”
to  b ri ng  the  th i rd  pa rty cl a i m  un t i l  i t  knew, fo r ce rta i n ,  tha t  i t  wou l d  have  to  de fend  the  cl a i m  i n  On ta ri o .  T he  Court  o f  Appea l  re j ected  th i s a rgum ent.

Wh i l e  the  Court  o f  Appea l  acknowl edged  i ts d i scoverab i l i ty j u ri sp rudence ,  wh i ch  suggests tha t  b ri ng i ng  a  cl a i m  m ay no t  be  appropri a te  i f  ano the r
“reso l u t i on  p rocess tha t  wou l d  e l i m i na te  the  l oss and  the reby avo i d  need l ess l i t i ga t i on ” i s ongo i ng ,  i t  he l d  tha t  a  pend i ng  j u ri sd i ct i on  m ot i on  i s no t
such  a  reso l u t i on  p rocess.  Ra the r,  the  Court  o f  Appea l  observed  tha t  a  j u ri sd i ct i on  m ot i on  “does no t  reso l ve  the  d i spu te ”;  i t  j ust  “m oves the  d i spu te  to  a
court  i n  ano the r j u ri sd i ct i on ”.  I t  l i kened  the  j u ri sd i ct i on  m ot i on  to  se t t l em en t d i scussi ons tha t  a re  p roceed i ng  aga i nst  the  backdrop  o f  po ten t i a l
l i t i ga t i on :  bo th  p rocesses “m ay reso l ve  the  en t i re  cl a i m  so  tha t  no  court  p roceed i ng  need  be  com m enced ,  bu t  none the l ess do  no t  postpone  the  runn i ng
o f  the  l i m i ta t i on  pe ri od ”.

Key Takeaways

M ul t i -j u ri sd i ct i ona l  l i t i ga t i on  con t i nues to  p ro l i fe ra te ,  and  de fendan ts i ncreasi ng l y f i nd  them se l ves sub j ect  to  m u l t i p l e  cl a i m s fo r the  sam e a l l eged
wrongdo i ng  i n  com pet i ng  j u ri sd i ct i ons.  Fo r exam p l e ,  ove rl app i ng  cl ass act i ons a re  o f ten  f i l ed  i n  m u l t i p l e  Canad i an  j u ri sd i ct i ons a l l eg i ng  the  sam e
conduct ,  and  the  sl ow p rog ress o f  these  cases o f ten  m eans tha t  a  de fendan t  wi l l  no t  have  even  de l i ve red  a  Sta tem en t o f  De fence  wi th i n  two  years o f
havi ng  been  se rved  wi th  the  p roposed  cl ass act i on  cl a i m .

L i l l yda l e  i s an  i m portan t  rem i nder fo r de fendan ts faci ng  si m i l a r cl a i m s i n  m u l t i p l e  j u ri sd i ct i ons to  no t  l ose  si gh t  o f  the  p resum pt i ve  2 -year l i m i ta t i on
dead l i ne  fo r any th i rd  pa rty con tri bu t i on  and  i ndem n i ty cl a i m s i n  On ta ri o ,  wh i ch  runs f rom  the  da te  they a re  fo rm a l l y se rved  wi th  the  p l a i n t i f f ’s cl a i m  i n
tha t  Provi nce .

Wh i l e  the  2 -year l i m i ta t i on  pe ri od  fo r con tri bu t i on  and  i ndem n i ty cl a i m s i s sub j ect  to  the  p ri nci p l e  o f  d i scoverab i l i ty and  m ay be  extended  i n  unusua l
cases,  L i l l yda l e  appears to  shu t  the  door on  any a rgum ent tha t  an  ongo i ng  cha l l enge  to  the  j u ri sd i ct i on  o f  On ta ri o ’s cou rts wi l l  excuse  a  de fendan t  f rom
i ssu i ng  a  th i rd  pa rty cl a i m  wi th i n  the  2 -year pe ri od .

T he  Court  o f  Appea l ’s deci si on  o ffe rs de fendan ts th ree  p ract i ca l  op t i ons to  p rese rve  the i r con tri bu t i on  and  i ndem n i ty cl a i m s i n  On ta ri o ,  even  aga i nst
the  backdrop  o f  an  a rgum ent tha t  On ta ri o  i s fo rum non  conven i ens:  (1 ) an  ag reem ent wi th  the  th i rd  pa rty to  to l l  the  l i m i ta t i on  pe ri od  fo r the
con tri bu t i on  and  i ndem n i ty cl a i m ; (2 ) ob ta i n i ng  an  advance  j ud i ci a l  de te rm i na t i on  tha t  i ssu i ng  a  th i rd  pa rty cl a i m  wi l l  no t  const i tu te  a t to rnm ent to  the
j u ri sd i ct i on  o f  the  On ta ri o  cou rts,  o r (3 ) si m p l y i ssu i ng  the  th i rd  pa rty cl a i m  wi th i n  the  two  year pe ri od  and  se rvi ng  i t  wi th  an  exp ress rese rva t i on  o f
j u ri sd i ct i ona l  ri gh ts.  Wh i l e  the  Court  o f  Appea l  does no t  i nd i ca te  any p re fe rence  am ong  these  op t i ons i n  L i l l yda l e ,  the  f i rst  two  op t i ons appear
p re fe rab l e ,  si nce  they rem ove  any doub t  tha t  the  2 -year l i m i ta t i on  pe ri od  fo r a  th i rd  pa rty cl a i m  fo r con tri bu t i on  and  i ndem n i ty and  a  pend i ng
j u ri sd i ct i on  m ot i on  m i gh t  adverse l y a ffect  one  ano the r.
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