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ARTICLE

Working Remotely or “Remotely Working”? What Every Employer Should Know (and
Do)

I t  can  be  ca l l ed  m any th i ngs:  worki ng  f rom  hom e, worki ng  rem ote l y,  te l ework,  te l ecom m ut i ng ,  e tc.  Bu t  the  resu l t  i s the  sam e — an  em p l oyee  pe rfo rm s
the i r du t i es ou tsi de  o f  the  workp l ace  i ncl ud i ng ,  i n  m any cases,  f rom  the i r hom e.

T here  m ay be  sound  busi ness reasons fo r a l l owi ng  em p l oyees to  work rem ote l y,  bu t  wha t  a re  som e o f  the  l ega l  consi de ra t i ons?  T h i s a rt i cl e  covers som e
essen t i a l  l ega l  i ssues eve ry em p l oye r shou l d  know abou t  and  po l i ci es tha t  shou l d  be  adop ted  on  rem ote  worki ng  a rrangem ents.

Do employees have a right to work remotely?

No. An  em p l oyee  does no t  have  an  i nheren t  ri gh t  to  work f rom  hom e o r o the r l oca t i on .

Em p l oyees m ay,  however,  becom e en t i t l ed  to  work f rom  hom e by the  te rm s o f  the i r con tract ,  a  workp l ace  po l i cy,  o r i f  m anagem ent has ag reed  to  o r
to l e ra ted  the  p ract i ce .  A ri gh t  to  te l ecom m ute  m ay a l so  a ri se  i f  i t  i s pa rt  o f  an  accom m odat i on  under hum an ri gh ts l aw (e .g .  the  em p l oyee  has a
d i sab i l i ty a ri si ng  f rom  a  physi ca l  i n j u ry l i m i t i ng  m ob i l i ty,  o r m ust  be  hom e to  he l p  l ook a f te r an  e l de rl y re l a t i ve1 ),  sub j ect  to  undue  ha rdsh i p  on  the
em p l oye r.

Em p l oye rs shou l d  use  cl ea r,  ob j ect i ve  cri te ri a  to  deci de  who  can  work f rom  hom e. I f  a rb i t ra ri l y app l i ed ,  the  po l i cy m ay l ead  to  cl a i m s fo r d i scri m i na t i on
(e .g .  d i sab i l i ty,  gender,  race ,  e thn i c o ri g i n ,  e tc. ) and  possi b l e  l ega l  act i on .

Can employees work from anywhere they want?

An en t i t l em en t to  work rem ote l y does no t  g i ve  em p l oyees f reedom  to  work wherever they wan t .  Absen t  a  workp l ace  po l i cy o r ag reem ent to  the  con tra ry,
the  em p l oye r st i l l  has the  au tho ri ty ove r where  work i s to  be  pe rfo rm ed .

T h i s m ay be  an  i ssue  i f  an  em p l oyee  wan ts to  use  m u l t i p l e  l oca t i ons (e .g .  hom e and  co t tage),  o r m oves to  a  l oca t i on  no t  su i tab l e  to  the  em p l oye r
(e .g .  d i f fe ren t  t i m e  zone ,  l i m i ted  access to  techno l ogy).

I f  a  po l i cy o r ag reem ent i s si l en t  on  l oca t i on ,  i t  can  open  the  door fo r an  em p l oyee  to  work f rom  d i ffe ren t  l oca t i ons than  o ri g i na l l y con tem p l a ted  —
wi th i n  reason .

In  Ernst  v.  Dest i ny So f tw are  Product i ons Inc. (2012  BCSC 542),  the  em p l oye r,  based  i n  B .C. ,  en te red  i n to  an  ag reem ent wi th  an  em p l oyee ,  who  l i ved  i n
Ca l ga ry,  a l l owi ng  h i m  to  work rem ote l y.  T he  ag reem ent d i d  no t  speci fy l oca t i on  fo r worki ng  rem ote l y.  T he  em p l oyee  i n te rp re ted  th i s to  m ean  'anywhere '
and  re l oca ted  to  Cabo  San  Lucas,  M exi co .  He  was te rm i na ted  when  he  re fused  to  re tu rn  to  Canada  and  sued  the  em p l oye r.  Appropri a te l y,  the  court
he l d  tha t  th i s was fa r beyond  the  em p l oye r's expecta t i on  and  d i sm i ssed  h i s cl a i m  fo r wrong fu l  d i sm i ssa l .

Do employment standards and occupational health and safety laws apply outs ide the office?

A key fea tu re  o f  em p l oym ent standards l eg i sl a t i on  i s tha t  you  canno t  " con tract  ou t"  o f  i ts p rovi si ons.  T he  resu l t  i s tha t  these  l aws — coveri ng  hours o f
work,  ove rt i m e ,  sta tu to ry l eaves,  e tc.  — app l y equa l l y to  work pe rfo rm ed  by em p l oyees a t  the  o ff i ce ,  a t  hom e, o r o the r rem ote  l oca t i on .

When  i t  com es to  occupa t i ona l  hea l th  and  sa fe ty l eg i sl a t i on  the  case  i s no t  as st ra i gh t fo rward .  T here  a re  few court  and  t ri buna l  deci si ons on  th i s i ssue .
Furthe r,  som e deci si ons have  been  con trad i cto ry.2  As a  best  p ract i ce ,  em p l oye rs shou l d  deve l op  a  cl ea r po l i cy to  ensure  tha t  the  hom e worksi te  i s
su i tab l e  f rom  an  occupa t i ona l  hea l th  and  sa fe ty pe rspect i ve .

What about insurance and other liability  issues?

Worki ng  rem ote l y can  a l so  ra i se  i nsu rance  coverage  i ssues abou t  the  sa fe ty o f  the  em p l oyee  (o r o the rs) a t  the  rem ote  "worksi te " ,  the  securi ty o f
i n fo rm at i on  and  da ta ,  and  po ten t i a l  dam age  o r l ost  com pany p roperty.

In  m ost  cases,  genera l  l i ab i l i ty i nsu rance  po l i ci es wi l l  cove r em p l oyees worki ng  rem ote l y.  However,  em p l oye rs shou l d  revi ew these  po l i ci es and  consu l t
i nsu re rs to  be  ce rta i n .  Add i t i ona l l y,  em p l oyees shou l d  be  requ i red  to  con f i rm  the i r hom e i nsu rance  po l i cy and  coverage ,  pa rt i cu l a rl y i n  the  even t  o f
i n j u ry o r p roperty dam age .

How will information be kept private and confident ial?

M ai n ta i n i ng  p ri vacy and  con f i den t i a l i ty a re  cha l l enges i n  any l oca t i on .  Em p l oyees worki ng  i n  l oca t i ons and  on  ne tworks the  em p l oye r has l i t t l e  to  no
con tro l  ove r (e .g .  hom e o ff i ces,  co ffee  shops,  l i b ra ri es,  ho te l s,  a i rpo rts,  e tc. ) can  i ncrease  those  ri sks.

To  p ro tect  sensi t i ve  and  con f i den t i a l  i n fo rm at i on ,  em p l oye rs shou l d  consi de r the  fo l l owi ng  quest i ons:

What i n fo rm at i on  wi l l  the  em p l oyee  be  accessi ng?

Wi l l  the  em p l oyee  be  usi ng  h i s/he r own  equ i pm ent,  o r com pany equ i pm ent?

How wi l l  i n fo rm at i on  be  t ransported  (USB, em a i l ,  ha rd  d ri ve ,  e tc. )?

What l oca t i ons wi l l  the  em p l oyee  be  worki ng  a t?  Are  the re  speci a l  secu ri ty concerns?

What techno l ogy i s ava i l ab l e  to  i m prove  the  securi ty o f  da ta  ou t  o f  the  o ff i ce?

Answeri ng  these  quest i ons wi l l  he l p  an  em p l oye r to  take  appropri a te  m easures to  sa feguard  i n fo rm at i on .



What are the pit falls  of cancelling an employee's remote work ing arrangement?

I f  te l ecom m ut i ng  i s a  fundam enta l  te rm  o f  em p l oym ent (i .e .  crea ted  by wri t ten  con tract ,  workp l ace  po l i cy,  o r an  em p l oye r condon i ng  the  p ract i ce  fo r a
l ong  pe ri od  o f  t i m e),  then  the  em p l oye r m ust  p rovi de  reasonab l e  no t i ce  be fo re  cance l l i ng  the  a rrangem ent and  reca l l i ng  the  em p l oyee .  In  o the r words,
i f  a  worke r has the  ri gh t  to  work f rom  hom e, an  em p l oye r canno t  si m p l y dem and  they i m m ed i a te l y re tu rn  to  the  o ff i ce  si nce  i t  wou l d  be  a  un i l a te ra l
m od i f i ca t i on  o f  the  te rm s o f  the i r em p l oym ent.

Consi de r the  recen t  case  o f  Hagho l m v.  Core i o  Inc. (2018  ONCA 633),  where  an  em p l oyee  was pe rm i t ted  to  work f rom  hom e th ree  days a  week.  When  the
com pany was so l d ,  the  new owners i n fo rm ed  he r she  had  to  re tu rn  to  the  o ff i ce .  She  re fused  and  sued  the  em p l oye r.  T he  courts found  tha t  th i s
const i tu ted  construct i ve  d i sm i ssa l  si nce  the  em p l oye r un i l a te ra l l y changed  the  te rm s o f  he r em p l oym ent,  and  awarded  he r dam ages.

We Can Help

To address the  above  concerns (and  o the rs),  em p l oye rs shou l d  have  a  po l i cy coveri ng  a l l  rem ote  worki ng  a rrangem ents.  Con tact  BLG's Labour &
Em p l oym ent experts to  gu i de  you  th rough  these  l ega l  i ssues and  he l p  you  p repare  a  cl ea r,  e ffect i ve  workp l ace  po l i cy.

1  Devaney v.  ZRV Ho l d i ngs L i mi ted,  2012  HRT O 1590 .

2  For exam p l e ,  see  On ta ri o  deci si ons o f  the  Workp l ace  Sa fe ty and  Insu rance  Appea l s T ri buna l  Deci si on  No  2249 /16  (2016  ONWSIAT  2410) and  Watki ns
v.  The  Hea l th  and  Sa fe ty Associ a t i on  fo r Government Servi ces (2013  CanL I I  57037).
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