
July 30, 2020

ARTICLE

Virtual discoveries 101: Eight tips for the COVID-19 age
Pri o r to  COVID-19 ,  exam i na t i ons fo r d i scovery typ i ca l l y took p l ace  i n  a  sm a l l  boa rd room  wi th  va ri ous l awyers,  a  wi tness and  a  t ranscri p t i on i st  i n  cl ose
quarte rs.  Wi th  the  ongo i ng  need  fo r physi ca l  d i stanci ng ,  i t  i s no  su rp ri se  tha t  the  d i scoveri es m ode l  has changed .

We a re  i n  an  age  where  vi rtua l  d i scoveri es a re  the  new norm a l ,  and  wi th  tha t  com es new consi de ra t i ons.  I t  seem s physi ca l  d i stanci ng  and  rem ote
m eet i ngs a re  he re  to  stay fo r the  near fu tu re .

Wi th  the  bene f i t  o f  fou r m on ths o f  vi rtua l  d i scovery experi ence ,  we  o ffe r the  fo l l owi ng  t i ps to  m ake  your vi rtua l  d i scovery as sm oo th  as possi b l e .

1. Test your system before the discovery day

At th i s stage ,  m ost  o f  us have  used  Zoom  o r a  si m i l a r p l a t fo rm . I f  you  had  any i ssues on  those  vi deo  ca l l s –  f rom  your i n te rne t  cu t t i ng  ou t ,  to  you r vo i ce
be i ng  too  so f t  o r the  room  be i ng  too  da rk –  address those  i ssues be fo re  your d i scovery.  I f  you  wi l l  have  to  l ook a t  docum ents du ri ng  the  d i scovery,
p ract i ce  th i s be fo rehand  (whe the r on  the  sam e screen ,  a  second  screen  o r on  a  ha rd  copy i n  f ron t  o f  you ).

2. Have a backup plan if your internet fails

M urphy’s Law says tha t  when  you  a re  unprepared  fo r som eth i ng  bad  to  happen ,  i t  wi l l  happen .  So  be  ready fo r you r i n te rne t  to  fa i l .  Your backup  p l an
cou l d  be  tu rn i ng  your phone  i n to  a  ho tspo t ,  p re -a rrang i ng  i n te rne t  access wi th  a  f ri end l y ne i ghbour o r,  i f  you  have  concerns abou t  the  re l i ab i l i ty o f  you r
connect i on ,  conduct  the  d i scovery a t  you r o ff i ce .

3. Get rid of distractions

Whether i t  be  your phone ,  ch i l d ren ,  spouse  o r pe t ,  ensure  the  room  you  conduct  the  d i scovery i n  i s d i st ract i on -f ree ,  so  you  can  devo te  a l l  you r a t ten t i on
to  the  quest i ons you  a re  be i ng  asked  and  your answers.  I f  you r com pute r has pop-up  no t i f i ca t i ons,  d i sab l e  those  be fo rehand .

4. Do not speak over others

Whi l e  th i s i s i m portan t  i n  no rm a l  d i scoveri es,  i t  i s even  m ore  i m portan t  on  vi rtua l  d i scoveri es.  When  two  peop l e  speak ove r each  o the r on  a  vi rtua l  ca l l ,
i t  m akes i t  i m possi b l e  to  hear wha t  anyone  i s sayi ng .  Take  your d i scovery sl ow and  m ake  su re  the  l awyer quest i on i ng  you  has f i n i shed  the i r quest i on
be fo re  you  answer.

5. Keep an eye on your lawyer’s video feed

At an  i n -pe rson  d i scovery,  i f  you r l awyer be l i eves you  a re  be i ng  asked  an  i m proper quest i on ,  they’l l  o f ten  pu t  the i r hand  ou t  to  si gna l  to  you  no t  to
answer.  T h i s can  be  m ore  d i ff i cu l t  on  a  vi rtua l  d i scovery,  where  the re  m ay be  t i m e  l ags and  you  have  severa l  vi deo  feeds i n  f ron t  o f  you .  M ake  su re  your
vi deo  feeds a re  on  “g ri d ” fo rm at so  you  can  see  your l awyer a t  a l l  t i m es.  I f  you  see  your l awyer ra i se  the i r hand  o r l ook l i ke  they a re  abou t  to  speak,
pause  fo r a  m om ent.

6. On breaks, turn off your video and mute your sound

We’ve  a l l  seen  vi deos on l i ne  o f  peop l e  sayi ng  o r do i ng  som eth i ng  on  a  vi deo  ca l l  they d i d  no t  i n tend  o the rs to  see  o r hear.  I f  the  d i scovery i s on  b reak,
m ake  su re  you ’ve  tu rned  sound  and  vi deo  o ff .

7. Speak up if someone gets cut off or freezes

Others i n  the  d i scovery m ay no t  know tha t  the i r feed  cu t  ou t ,  tha t  they a re  f rozen  on  your screen  o r tha t  you  on l y heard  pa rt  o f  the  quest i on .  I f  you  see
any h i n t  o f  a  connect i on  i ssue ,  l e t  eve ryone  e l se  know. I f  you  m i ssed  any pa rt  o f  the  quest i on ,  do  no t  assum e wha t counse l  m ean t to  ask –  ask them  to
repea t  the  quest i on .

8. Use headphones with a microphone



Your vo i ce  wi l l  com e th rough  m uch  cl ea re r th rough  a  m i crophone  on  your headphones than  i t  wi l l  speaki ng  a  foo t  o r two  away f rom  the  m i crophone  on
your com pute r.  T h i s wi l l  a l so  he l p  you  hear eve ryone  m ore  cl ea rl y.

Ul t i m a te l y,  the  d i scovery p rocedure  and  substance  has no t  changed .  M any wi tnesses actua l l y f i nd  i t  m ore  com fo rtab l e  than  i n -pe rson  d i scoveri es,  as you
o f ten  have  the  bene f i t  o f  do i ng  i t  f rom  a  fam i l i a r envi ronm ent.

I f  you r f i rst  vi rtua l  d i scovery i s com i ng  up ,  the  t i ps above  wi l l  he l p  ensure  you  a re  p repared .  I f  you  have  any quest i ons o r concerns,  check i n  wi th  you r
l awyer be fo rehand .
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