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ARTICLE

Alberta court decision highlights insurance defence lawyer obligations to insureds
Recen t l y,  the  A l be rta  Court  o f  Queen ’s Bench  p rovi ded  gu i dance  to  de fence  l awyers on  the i r ob l i ga t i ons to  report  to  and  take  i nstruct i ons f rom  i nsu re rs
and  i nsu reds i n  Kost i c v Thom, 2020  ABQB 324 .  In  add i t i on ,  the  Court  i den t i f i ed  po ten t i a l  con f l i cts o f  i n te rest  tha t  m ay a ri se  when  a  l awyer i s re ta i ned
by an  i nsu re r to  act  fo r an  i nsu red .

Facts

T he  P l a i n t i f f  and  he r em p l oye r were  de fendan ts i n  an  act i on  tha t  m ade  a  num ber o f  a l l ega t i ons,  i ncl ud i ng  neg l i gence  and  f raud  (the  Ori g i na l
Act i on ).  T he  Ori g i na l  Act i on  t ri gge red  pa rt i a l  cove rage  fo r bo th  the  P l a i n t i f f  and  he r em p l oye r under the  em p l oye r’s Pro fessi ona l  L i ab i l i ty po l i cy (the
Po l i cy).  T he  Po l i cy se t  ou t  tha t  the  i nsu re r,  i n  the  i nsu red ’s nam e and  beha l f ,  had  the  ri gh t  and  du ty to  i nvest i ga te ,  de fend  and  conduct  se t t l em en t
nego t i a t i ons,  bu t  i t  ag reed  tha t  i t  wou l d  no t  se t t l e  any cl a i m  wi thou t  the  consen t  o f  the  i nsu red .

T he  i nsu re r appo i n ted  counse l  to  de fend  the  P l a i n t i f f  and  he r em p l oye r i n  the  Ori g i na l  Act i on .  T he  P l a i n t i f f  a l l eged  the  l awyer re ta i ned  by the  i nsu re r
was neg l i gen t ,  thus g i vi ng  ri se  to  the  l i t i ga t i on  i n  quest i on .

Earl y i n  the  Ori g i na l  Act i on ,  the  P l a i n t i f f  ra i sed  the  possi b i l i ty o f  seeki ng  a  sum m ary d i sm i ssa l  wi th  the  l awyer.  T he  l awyer he l d  the  op i n i on  tha t  the re
was no  rea l  chance  o f  succeed i ng  i n  a  sum m ary d i sm i ssa l  app l i ca t i on  a t  tha t  stage  o f  the  l i t i ga t i on .  T he  P l a i n t i f f  was aware  o f  th i s op i n i on  and  d i d  no t
push  the  m atte r fu rthe r a t  tha t  t i m e .

Severa l  yea rs l a te r,  the  P l a i n t i f f  i nstructed  the  l awyer to  have  the  cl a i m s m ade  aga i nst  he r d i sm i ssed .  T he  l awyer advi sed  the  P l a i n t i f f  tha t  he  cou l d  no t
fo l l ow he r i nstruct i ons as the  i nsu re r had  the  so l e  ri gh t  to  i nstruct  counse l  and ,  even  wi th  the  passage  o f  t i m e ,  he  he l d  h i s op i n i on  tha t  the  sum m ary
d i sm i ssa l  app l i ca t i on  wou l d  l i ke l y no t  succeed .

La te r,  the  cl a i m an t i n  the  Ori g i na l  Act i on  m ade  an  o ffe r o f  d i scon t i nuance  on  a  wi thou t  costs basi s (the  Offe r).  T he  i nsu re r and  em p l oye r consen ted  to
the  Offe r,  bu t  the  P l a i n t i f f  d i d  no t .  T he  l awyer u l t i m a te l y wi thd rew as counse l  fo r the  P l a i n t i f f  due  to  th i s d i sag reem ent.

Decision

T he  Court  i n  Kost i c  found  tha t  the  l awyer m i sunderstood  the  na tu re  o f  h i s ro l e  as de fence  counse l .  A l though  he  was re ta i ned  th rough  the  i nsu re r,  the
l awyer’s cl i en ts i n  the  Ori g i na l  Act i on  were  the  i nsu reds,  the  P l a i n t i f f ’s em p l oye r and  the  P l a i n t i f f  he rse l f .  T he  l awyer was ob l i ged  to  take  i nstruct i ons
from  the  P l a i n t i f f ,  un l ess those  i nstruct i ons pu t  h i m  i n  a  posi t i on  o f  con f l i ct  be tween  the  P l a i n t i f f ,  he r em p l oye r and /o r the  i nsu re r.  T he  Court  he l d  tha t
the  l awyer’s m i sunderstand i ng  o f  the  na tu re  o f  h i s ro l e  as counse l  fo r the  P l a i n t i f f  resu l ted  i n  he r rece i vi ng  poor com m un i ca t i on .  T he  report i ng  l e t te rs
sen t  to  the  i nsu re r as the  Act i on  p roceeded  shou l d  have  been  cop i ed  to  the  P l a i n t i f f  and  the  P l a i n t i f f  shou l d  have  been  m ade  m ore  aware  o f  the
de fence  stra tegy.

T he  Court  u l t i m a te l y d i sm i ssed  the  P l a i n t i f f ’s cl a i m  aga i nst  the  l awyer and  found  the re  was no  evi dence  o f  a  con f l i ct  o f  i n te rest  un t i l  d i ve rgen t
i nstruct i ons were  g i ven  by the  P l a i n t i f f  respect i ng  the  Offe r.  A t  tha t  t i m e ,  the  l awyer p roperl y wi thd rew as counse l  fo r the  P l a i n t i f f .  T he  Court  he l d  tha t
the  p ri o r d i sag reem ent on  b ri ng i ng  a  sum m ary d i sm i ssa l  app l i ca t i on  was a  m ere  d i sag reem ent wi th  respect  to  l i t i ga t i on  st ra tegy,  wh i ch  d i d  no t  am oun t
to  a  con f l i ct  o f  i n te rest .  I f  i t  d i d ,  the  i nsu re r’s ri gh t  to  con tro l  the  de fence  st i pu l a ted  i n  the  Po l i cy wou l d  be  e ffect i ve l y m ean i ng l ess.

Implications

Kost i c serves as a  rem i nder o f  the  ob l i ga t i ons an  i nsu rance  de fence  l awyer has to  i nsu reds.  De fence  counse l  shou l d  be  aware  o f  the i r ob l i ga t i ons to
bo th  the  i nsu re r and  i nsu red  i n  these  si tua t i ons.  In  th i s sense ,  Kost i c  i s no t  “g round-b reaki ng ”.  Where  Kost i c  i s o f  g rea te r assi stance  i s i n  i ts com m enta ry
respect i ng  com m un i ca t i on  ob l i ga t i ons.  Wh i l e  i nsu re rs m ay have  con tro l  o f  the  de fence  o f  an  act i on ,  i t  i s cl ea r tha t  the re  m ust  be  com m un i ca t i on  wi th
i nsu reds to  an  exten t  tha t  wou l d  pe rm i t  the  i nsu red  to  understand  stra teg i c deci si ons.  Whe the r th i s understand i ng  i s to  be  he l d  to  a  sub j ect i ve  o r
ob j ect i ve  standard  i s uncl ea r f rom  the  ru l i ng .  We wou l d  assum e i t  wou l d  have  to  be  ob j ect i ve ,  a l be i t  counse l  wou l d  be  we l l  se rved  to  ca te r to  he r
aud i ence .  A t  a  m i n i m um , i t  wou l d  seem  p ruden t  fo r de fence  counse l  to  report  to  the  i nsu red  as f requen t l y as he r reports to  the  i nsu re r.  Fi na l l y,  Kost i c
provi des he l p fu l  cl a ri f i ca t i on  on  when  a  con f l i ct  o f  i n te rest  m i gh t  a ri se  i n  these  ci rcum stances.  I t  seem s ve ry reasonab l e  to  f i nd ,  as the  Court  d i d ,  tha t
counse l  wou l d  need  to  rem ove  he rse l f  where  the re  i s a  m a te ri a l  d i ve rgence  o f  vi ews on  key st ra teg i c deci si ons such  tha t  the re  i s a  reasonab l e
apprehensi on  o f  a  con f l i ct  be tween  the  i n te rests o f  the  i nsu re r and  the  i nsu red .  Im posi ng  such  an  ob l i ga t i on  a t  an  ea rl i e r stage  wou l d  m ake  i t  ve ry
d i ff i cu l t ,  i f  no t  i m possi b l e ,  fo r counse l  to  rep resen t  bo th  the  i nsu red  and  i nsu re r.
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