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ARTICLE

CSA Increases Regulatory Clarity In The Cryptic World Of Digital Currencies
T he  Sta ff  o f  the  Canad i an  Securi t i es Adm i n i st ra to rs i ssued  CSA Sta ff  No t i ce  46 -307  — Cryp tocu rrency Offe ri ngs tha t  ou t l i nes i ts vi ews on  the
app l i ca t i on  o f  secu ri t i es l aw to  cryp tocu rrenci es

T he  Sta ff  o f  the  Canad i an  Securi t i es Adm i n i st ra to rs (the  "CSA" ) i ssued  CSA Sta ff  No t i ce  46 -307  — Cryp tocu rrency Offe ri ngs (the  "No t i ce " ) tha t  ou t l i nes
i ts vi ews on  the  app l i ca t i on  o f  secu ri t i es l aw to  cryp tocu rrenci es,  such  as "co i ns"  and  " tokens" .  In  the  No t i ce ,  the  CSA recogn i zes tha t  cryp tocu rrency
o ffe ri ngs p rovi de  a  new and  i nnova t i ve  m ethod  o f  cap i ta l  ra i si ng  by busi nesses and  opportun i t i es fo r i nvesto rs to  expand  the  range  o f  i nvestm en ts.
However,  the  CSA i s aware  o f  i ts responsi b i l i ty to  fu l f i l l  i ts i nvesto r p ro tect i on  m anda te .  T he  CSA's regu l a to ry concerns have  to  do  wi th  i nvesto r
p ro tect i on  i n  l i gh t  o f  a  num ber o f  i ssues,  such  as vo l a t i l i ty,  t ransparency,  va l ua t i on ,  custody,  l i qu i d i ty and  the  need  to  p ro tect  i nvesto rs f rom  une th i ca l
p ract i ces and  i l l ega l  schem es. Wh i l e  acknowl edg i ng  the  i nnova t i on  i n  the  use  o f  cryp tocu rrenci es fo r fund i ng  new busi ness en te rp ri ses,  the  CSA
presen ts a  d i scussi on  o f  the  re l evan t  secu ri t i es l aw consi de ra t i ons fo r en t i t i es when  engag i ng  i n  an  o ffe ri ng  o f  cryp tocu rrenci es o r the  sa l e  o f  secu ri t i es
o f  a  cryp tocu rrency i nvestm en t fund .

T he  CSA con f i rm s tha t  the  p rospectus and  reg i st ra t i on  requ i rem en ts under securi t i es l aws app l y to  the  d i st ri bu t i on  o r t rad i ng  i n  any cryp tocu rrency tha t
const i tu tes a  "securi ty" .  In  add i t i on ,  where  an  i nvestm en t fund  i s se t  up  to  i nvest  i n  cryp tocu rrency o r cryp to -asse ts,  the  p rospectus and  reg i st ra t i on
requ i rem en ts,  as we l l  as an t i -m oney l aunderi ng  and  KYC requ i rem en ts,  have  to  be  com p l i ed  wi th .  Fi na l l y,  cryp tocu rrency exchanges m ay be  consi de red
to  be  m arke tp l aces sub j ect  to  regu l a t i on ,  wh i ch  wou l d  open  them  up  to  the  genera l  ru l es govern i ng  stock exchanges o r a l te rna t i ve  t rad i ng  system s.

Background

Over the  past  decade ,  B i tco i n ,  E the r and  o the r cryp tocu rrenci es have  becom e i ncreasi ng l y com m onp l ace .  Cryp tocu rrenci es a re  o f ten  used  i n
con j unct i on  wi th  d i st ri bu ted  l edger techno l og i es,  such  as b l ockcha i n ,  to  conduct  fund  ra i si ng  t ransact i ons.  T he  m arke t  has wi tnessed  a  num ber o f
en t i t i es i ssu i ng  cryp tocu rrenci es,  wh i ch  m ay be  pu rchased  usi ng  e i the r ano the r cryp tocu rrency o r a  f i a t  cu rrency (fo r exam p l e ,  Canad i an  o r US do l l a rs).
When  such  cryp tocu rrenci es a re  o ffe red  fo r the  f i rst  t i m e  they a re  o f ten  re fe rred  to  as an  i n i t i a l  co i n  o ffe ri ng  (" ICO" ) o r an  i n i t i a l  token  o ffe ri ng  (" IT O" ).
S tructu ra l l y,  they m ay be  com pared  to  a  t rad i t i ona l  i n i t i a l  pub l i c o ffe ri ng  (" IPO" ).

The Threshold Question

Coi ns and  tokens,  and  the  associ a ted  ICOs and  IT Os, com e wi th i n  the  pu rvi ew o f  secu ri t i es regu l a to rs when  the  co i ns o r tokens i ssued  fa l l  wi th i n  the
de f i n i t i on  o f  a  " securi ty" .  Wha t const i tu tes a  securi ty i s we l l  estab l i shed ,  and  i s de f i ned  i n  p rovi nci a l  secu ri t i es l eg i sl a t i on  as we l l  as app l i cab l e  court
deci si ons and  securi t i es regu l a to ry ru l i ngs.  However,  cou rts have  a l so  com m ented  tha t  wha t  i s a  securi ty i s no t  a  sta t i c p ri nci p l e  and  wi l l  adap t  to
m arke t  deve l opm ents.

An  " i nvestm en t con tract"  i s one  o f  the  enum era ted  de f i n i t i ons o f  a  " securi ty"  i n  securi t i es l eg i sl a t i on  across Canada  and  a l though  the  te rm  " i nvestm en t
con tract"  i s no t  de f i ned  i n  l eg i sl a t i on ,  i ts i n te rp re ta t i on  has been  the  sub j ect  o f  a  l ong  l i ne  o f  estab l i shed  j u ri sp rudence .  T he  de f i n i t i on  o f  " i nvestm en t
con tract"  i n  Canada  goes back to  a  Suprem e Court  deci si on  f rom  1978 ,  i n  wh i ch  the  court  adop ted  the  m ean i ng  a t t ri bu ted  to  i t  by Am eri can  courts as
"an  i nvestm en t o f  m oney i n  a  com m on en te rp ri se ,  wi th  a  reasonab l e  expecta t i on  o f  p ro f i ts to  be  de ri ved  f rom  the  en trep reneuri a l  o r m anageri a l  e ffo rts
o f  o the rs" .  Wi th  th i s j ud i ci a l  p ronouncem ent i n  m i nd ,  tha t  a  num ber o f  cryp tocu rrenci es i ssued  pu rsuan t  to  ICOs and  IT Os a re ,  i n  substance ,  i nvestm en t
con tracts i s no t  a  d i ff i cu l t  concl usi on .

Wh i l e  we  have  ye t  to  see  such  j u ri sp rudence  o r regu l a to ry deci si ons i n  Canada ,  the  Securi t i es and  Exchange  Com m i ssi on  ("SEC" ) i n  the  Un i ted  Sta tes
recen t l y app l i ed  th i s de f i n i t i on  o f  " i nvestm en t con tract"  i n  de te rm i n i ng  tha t  tokens o ffe red  by a  vi rtua l  o rgan i za t i on  known as "T he  DAO"  a re ,  i n  fact ,
secu ri t i es.  A bu l l e t i n  pub l i shed  by BLG ou t l i n i ng  the  SEC's report  can  be  accessed  he re.

T he  No t i ce  sta tes tha t  m any o f  the  co i ns o r tokens d i st ri bu ted  i n  o ffe ri ngs revi ewed  by the  CSA m ee t the  de f i n i t i on  o f  a  securi ty based  on  an  assessm ent
o f  the  econom i c rea l i t i es o f  the  pa rt i cu l a r t ransact i on .  Genera l l y speaki ng ,  the  d i st ri bu t i on  o f  a  co i n  o r token  the  va l ue  o f  wh i ch  i s t i ed  to  the  fu tu re
p ro f i ts o r success o f  a  busi ness m anaged  by o the rs wi l l  l i ke l y be  consi de red  to  be  a  securi ty by the  CSA. T he  CSA has a l so  i nd i ca ted  tha t  i n  assessi ng
whe the r o r no t  secu ri t i es l aws app l y,  i t  consi de rs the  substance ,  ra the r than  the  fo rm , o f  the  o ffe ri ng .  S i m p l y taki ng  the  posi t i on ,  as som e i ssuers have ,
tha t  cryp tocu rrenci es a re  so f tware  p roducts and  the re fo re  no t  sub j ect  to  securi t i es regu l a t i on  wi l l  no t  be  su ff i ci en t .

What it Means to be a Security

I f  cryp tocu rrenci es o ffe red  th rough  an  ICO o r IT O const i tu te  securi t i es,  the i r d i st ri bu t i ons need  to  be  com p l e ted  i n  acco rdance  wi th  the  p rospectus
requ i rem en ts i m posed  by securi t i es l aws o r i n  re l i ance  upon  an  exem pt i on  f rom  those  p rospectus requ i rem en ts.  Re l evan t  p rospectus exem pt i ons under
Na t i ona l  Instrum en t 45 -106  and  the  Securi t i es Act (On ta ri o ) i ncl ude :  secu ri t i es so l d  to  accred i ted  i nvesto rs;  secu ri t i es o ffe red  to  qua l i fyi ng  i nvesto rs
usi ng  an  o ffe ri ng  m em orandum  i n  p rescri bed  fo rm  ("OM ");  and  securi t i es so l d  pu rsuan t  to  the  crowd-fund i ng  exem pt i on ,  wh i ch  requ i res a  po rta l
reg i ste red  as a  dea l e r.

Re l yi ng  on  the  OM  exem pt i on  requ i res m ore  than  m ere l y pub l i sh i ng  a  descri p t i on  o f  the  p ro j ects a  com pany i n tends to  undertake  subsequen t  to  i ts ICO
or IT O. T he  i ssuer m ust  ob ta i n  si gned  ri sk acknowl edgm ents f rom  each  i nvesto r,  p rovi de  aud i ted  f i nanci a l  sta tem en ts and  f i l e  ce rta i n  reports wi th
securi t i es regu l a to rs.  T he  OM  m ust  a l so  com p l y wi th  ce rta i n  con ten t  requ i rem en ts,  i ncl ud i ng  a  descri p t i on  o f  the  busi ness,  fea tu res o f  the
cryp tocu rrency,  how the  cryp tocu rrency wi l l  be  va l ued ,  and  a l l  m a te ri a l  ri sks associ a ted  wi th  i nvestm en t i n  the  cryp tocu rrency.  In  add i t i on ,  regard l ess o f
whe the r the  cryp tocu rrency i s o ffe red  pu rsuan t  to  a  p rospectus o r i n  re l i ance  upon  a  p rospectus exem pt i on ,  i nvesto rs m ust  be  g i ven  the  ri gh t  to  sue  o r
resci nd  the i r i nvestm en t i n  the  even t  tha t  the  d i scl osu re  docum ent con ta i ns a  m i srep resen ta t i on .

In  add i t i on  to  ensuri ng  com p l i ance  wi th  the  p rospectus requ i rem en ts,  i f  the  co i ns o r tokens o ffe red  i n  an  ICO o r IT O a re  de te rm i ned  to  be  a  securi ty,  the
busi ness com p l e t i ng  the  ICO o r IT O needs to  consi de r whe the r i t  m ay t ri gge r the  dea l e r reg i st ra t i on  requ i rem en t.  T he  t ri gge r fo r the  dea l e r reg i st ra t i on
requ i rem en t under Canad i an  securi t i es l aws i s a  "busi ness"  t ri gge r,  m ean i ng  tha t  a  pe rson  o r com pany tha t  i s i n  the  “busi ness” o f  t rad i ng  securi t i es
requ i res dea l e r reg i st ra t i on  o r an  exem pt i on  f rom  the  dea l e r reg i st ra t i on  requ i rem en t.  Whe the r o r no t  an  act i vi ty m ee ts the  busi ness t ri gge r i s fact
speci f i c,  and  i n  the  No t i ce  the  CSA i den t i f i es ce rta i n  facto rs i t  consi de rs to  be  i m portan t  i n  m aki ng  th i s assessm ent i n  the  con text  o f  ICOs and  IT Os.
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T hese  i ncl ude :  so l i ci t i ng  a  b road  base  o f  i nvesto rs,  i ncl ud i ng  re ta i l  i nvesto rs;  usi ng  the  i n te rne t ,  i ncl ud i ng  pub l i c websi tes and  d i scussi on  boards,  to
reach  a  l a rge  num ber o f  po ten t i a l  i nvesto rs;  a t tend i ng  pub l i c even ts,  i ncl ud i ng  con fe rences and  m ee tups,  to  act i ve l y advert i se  the  sa l e  o f  the
co i ns/ tokens;  and  ra i si ng  a  si gn i f i can t  am oun t o f  cap i ta l  f rom  a  l a rge  num ber o f  i nvesto rs.

T he  CSA a l so  a l l uded  to  the  fact  tha t  cryp tocu rrenci es m ay be  consi de red  to  be  de ri va t i ves,  the reby sub j ect  to  the  ru l es tha t  re l a te  to  ove r-the -coun te r
de ri va t i ves.  T he  de f i n i t i on  o f  a  de ri va t i ve  i s ve ry b road  and  cou l d  easi l y cap tu re  m any cryp to -asse ts.  We hope ,  however,  tha t  i n  a  m anner si m i l a r to  the
product  de te rm i na t i on  ru l es tha t  cam e i n to  fo rce  i n  the  l ast  few years,  the  CSA wi l l  recogn i ze  tha t  i t  needs to  de te rm i ne  whe the r these  asse ts a re  e i the r
securi t i es o r de ri va t i ves.  T hey shou l d  no t  fa l l  i n to  bo th  regu l a to ry reg i m es.

A Contextual Example

T he  g ran t i ng  o f  re l i e f  fo r the  ICO o f  Im pak Fi nance  Inc.  (" Im pak" ) by securi t i es regu l a to rs i n  On ta ri o  and  Québec p rovi des a  recen t  exam p l e  o f  how th i s
type  o f  o ffe ri ngs cou l d  f i t  i n to  the  securi t i es l aw reg i m e . Im pak's o ffe ri ng  o f  a  new d i g i ta l  cu rrency ca l l ed  M PK wi l l  p roceed  vi a  p ri va te  p l acem ent i n
re l i ance  on  the  OM  exem pt i on  once  Im pak's M PK eWal l e t ,  wh i ch  wi l l  be  used  to  sto re ,  send  and  rece i ve  M PK, has been  l aunched .  Im pak wi l l  be
ta rge t i ng  th ree  ca tegori es o f  pa rt i ci pan ts fo r i ts ICO; i m pact  o rgan i za t i ons (i .e . ,  busi nesses,  non-governm enta l  o rgan i za t i ons,  no t-fo r-p ro f i t  co rpo ra t i ons
and  soci a l  en te rp ri ses),  i nd i vi dua l s,  and  h i gh  ne t-worth  o r p ro fessi ona l  i nvesto r cap i ta l  pa rtne rs.  A l ong  wi th  re l i e f  f rom  the  p rospectus requ i rem en t,
Im pak a l so  requested  re l i e f  f rom  the  dea l e r reg i st ra t i on  requ i rem en t.

Im pak was g ran ted  re l i e f  f rom  the  p rospectus and  reg i st ra t i on  requ i rem en ts on  a  num ber o f  cond i t i ons.  T he  p rospectus requ i rem en t wi l l  app l y to  a  f i rst
t rade  o f  M PK, un l ess the  t rade  i s be tween  an  i m pact  o rgan i za t i on  and  e i the r an  i nd i vi dua l  o r cap i ta l  pa rtne r,  and  M PK m ust  no t  be  l i sted  and  t raded
on  any exchange  o r cryp tocu rrency exchange .  Im pak wi l l  a l so  be  requ i red  to  supp l y ce rta i n  i n fo rm at i on  re l a t i ng  to  the  va l ue  o f  M PK and  t ransact i ons
i nvo l vi ng  the  cryp tocu rrency on  a  quarte rl y basi s.  Fu rthe r,  Im pak m ust  conduct  KYC and  su i tab i l i ty revi ews fo r each  pa rt i ci pan t ,  and  l i m i t  i nvestm en t by
a  pa rt i ci pan t  to  $2 ,500  un l ess the  pa rt i ci pan t  can  p rove  tha t  they a re  an  accred i ted  i nvesto r o r an  e l i g i b l e  i nvesto r.  Im pak m ust  a l so  re fra i n  f rom
provi d i ng  i nvestm en t advi ce  to  i ts pa rt i ci pan ts and  dea l  wi th  i ts pa rt i ci pan ts fa i rl y,  honest l y and  i n  good  fa i th .

Wh i l e  the  regu l a to rs i n  On ta ri o  and  Québec i nd i ca ted  tha t  the  re l i e f  g ran ted  to  Im pak shou l d  no t  be  consi de red  p receden t ,  the  deci si on  shows tha t
regu l a to rs a re  p repared  to  work wi th  f i n tech  busi nesses to  support  i nnova t i on ,  so  l ong  as the re  a re  base l i ne  i nvesto r p ro tect i on  p ri nci p l es i n  p l ace .
Gi ven  the  po ten t i a l  need  to  navi ga te  the  p rospectus and  reg i st ra t i on  requ i rem en ts i n  connect i on  wi th  an  ICO o r IT O, busi nesses con tem p l a t i ng  an  ICO
or IT O shou l d  ca re fu l l y consi de r the  appropri a te  characte ri za t i on  o f  the  re l evan t  cryp tocu rrency fo r secu ri t i es l aw pu rposes p ri o r to  p roceed i ng  wi th  an
o ffe ri ng .

Cryptocurrency Investment Funds

Investm en t funds tha t  i nvest  i n  cryp tocu rrenci es m ay p rovi de  i nvesto rs wi th  the  opportun i ty to  ga i n  exposure  to  cryp tocu rrenci es wi thou t  havi ng  to  dea l
wi th  the  po ten t i a l  com p l exi t i es and  securi ty concerns tha t  m ay be  associ a ted  wi th  ho l d i ng  cryp tocu rrenci es d i rect l y.  In  the  No t i ce ,  the  CSA
acknowl edges tha t  i t  i s aware  o f  i nvestm en t funds be i ng  se t  up  to  i nvest  i n  cryp tocu rrenci es,  and  h i gh l i gh ts a  num ber o f  i ssues tha t  m ust  be  consi de red
by f i rm s tha t  a re  consi de ri ng  l aunch i ng  such  funds.  In  add i t i on  to  consi de ra t i ons re l evan t  to  a l l  i nvestm en t funds,  such  as the  reg i st ra t i on  requ i rem en ts
under securi t i es l aw and  whe the r the  securi t i es o f  the  funds wi l l  be  o ffe red  under a  p rospectus o r on  a  p ri va te  p l acem ent basi s,  the  CSA touches on
i ssues un i que  to  f i rm s seeki ng  to  estab l i sh  cryp tocu rrency funds.  Fo r exam p l e ,  the  CSA addresses the  need  fo r such  f i rm s to  estab l i sh  a  p rocess fo r
va l u i ng  the  funds' cryp tocu rrency asse ts,  to  conduct  due  d i l i gence  to  ensure  the  i n teg ri ty o f  the  exchanges on  wh i ch  cryp tocu rrency t ransact i ons wi l l  be
execu ted ,  and  to  engage  a  custod i an  wi th  expert i se  i n  the  sa fekeep i ng  o f  cryp tocu rrenci es.  Gi ven  the  re l a t i ve  i m m atu ri ty o f  cryp tocu rrenci es as an  asse t
cl ass,  and  the  l ack o f  we l l -estab l i shed  i ndustry standards re l a t i ng  to  the  opera t i on  o f  cryp tocu rrency i nvestm en t funds,  f i rm s con tem p l a t i ng  the
fo rm at i on  o f  such  funds shou l d  be  p repared  to  engage  i n  d i scussi ons wi th  the  securi t i es regu l a to rs on  these  and  o the r re l evan t  i ssues.

Conclusion

Com m enta to rs have  descri bed  the  cryp tocu rrency ecosystem  as the  "wi l d  west"  due  to  the  l ack o f  cl a ri ty as to  how cryp tocu rrenci es wi l l  be  regu l a ted .
T he  No t i ce  p rovi des som e he l p fu l  gu i dance  on  the  m atte r and ,  as was the  case  wi th  the  Im pak deci si on ,  we  expect  secu ri t i es regu l a to rs to  revi ew
cryp tocu rrency o ffe ri ngs on  a  si tua t i ona l  basi s and  dem and  com p l i ance  wi th  re l evan t  aspects o f  secu ri t i es l aws i f  the  cryp tocu rrency fa l l s wi th i n  the
de f i n i t i on  o f  a  securi ty.  In  recogn i t i on  o f  the  fact  tha t  th i s m ay com e as a  su rp ri se  to  som e i ssuers o f  cryp to -asse ts,  the  CSA a l so  rem i nds i ssuers o f  the
servi ces ava i l ab l e  th rough  the  CSA Regu l a to ry Sandbox,  wh i ch  fo rum  was used  by Im pak i n  advance  o f  i ts app l i ca t i on  fo r re l i e f .  T he  cl a ri ty added  by
the  No t i ce ,  coup l ed  wi th  the  add i t i ona l  consu l ta t i on  o ffe red  by the  Sandbox,  m ay i nsp i re  m ore  i nnova t i ve  cryp tocu rrency o ffe ri ngs to  be  l aunched  and
a t  the  sam e t i m e , p rovi de  the  i nvesto r sa feguards tha t  ou r securi t i es regu l a to ry reg i m e  dem ands.
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In  add i t i on ,  we  have  experi ence  advi si ng  cl i en ts on  the  fo rm at i on  and  opera t i on  o f  cryp tocu rrency funds,  and  the  reg i st ra t i on  and  o the r securi t i es
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