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FinTech Market Study May Lead to Important Regulatory Changes in Canada
T he  Canad i an  Com pet i t i on  Bureau  has l aunched  a  m arke t  study i n to  techno l ogy-l ed  i nnova t i on  and  em erg i ng  se rvi ces i n  the  Canad i an  f i nanci a l
se rvi ces secto r.  T he  study i s i n  keep i ng  wi th  the  Bureau 's com m i tm en t i n  i ts 2015-2018  Stra teg i c Vi si on docum ent to  "p rom ote  and  advoca te  fo r a  m ore
com pet i t i ve  m arke tp l ace ,  em phasi zi ng  sm art  regu l a t i on  focused  on  ach i evi ng  l eg i t i m a te  regu l a to ry ob j ect i ves" .

Vari ous f i nanci a l  se rvi ces,  i ncl ud i ng  bank accoun ts,  m e thods o f  f i nanci ng  such  as crowd fund i ng ,  m oney t ransfe rs and  paym ents such  as e -wa l l e ts,
cu rrency exchanges,  l oans and  i nvestm en ts a re  i ncreasi ng l y be i ng  o ffe red  i n  new fo rm s o r vi a  new m ethods th rough  new and  i nnova t i ve  techno l og i es,
known co l l ect i ve l y as "Fi nTech" .  T he  em ergence  and  con t i nued  g rowth  o f  Fi nTech  i n  the  f i nanci a l  se rvi ces secto r shou l d  o ffe r consum ers bene f i ts i n  the
fo rm  o f  i ncreased  cho i ce  and  reduced  costs.  However,  the re  a re  concerns tha t  the  em ergence  and  adop t i on  o f  such  techno l og i es i n  Canada  has been
sl ower than  i n  o the r j u ri sd i ct i ons a t  l east  i n  pa rt  due  to  ce rta i n  fea tu res o f  the  exi st i ng  Canad i an  regu l a to ry envi ronm ent.

Accord i ng  to  the  Com pet i t i on  Bureau ,  " [ t ]he  Study wi l l  enab l e  [ i t ]  to  advi se  and  gu i de  f i nanci a l  secto r regu l a to rs and  o the r re l evan t  au tho ri t i es on  how
to  ensure  tha t  regu l a t i on  does no t  unnecessari l y i m pede  i nnova t i on  and  com pet i t i on  i n  the  secto r" .  Exam p l es o f  si m i l a r advocacy work by the  Bureau
i ncl ude  i ts pub l i ca t i on  o f  a  wh i te  paper and  f i l i ng  o f  a  fo rm a l  subm i ssi on  wi th  the  Ci ty o f  To ron to  Taxi cab  Industry Revi ew ca l l i ng  fo r the  m odern i za t i on
o f  taxi  regu l a t i ons i n  l i gh t  o f  the  em ergence  o f  ri de -shari ng  com pan i es such  as Uber and  Lyf t .  T he  Bureau  a l so  recen t l y subm i t ted  com m ents to  the
federa l  Departm en t o f  Fi nance  on  how best  to  ove rsee  the  Canad i an  re ta i l  paym ents system  wi th  a  vi ew to  ensuri ng  tha t  "new oversi gh t  m echan i sm s pu t
i n  p l ace  enab l e  i nnova t i ve  and  com pet i t i ve  fo rces to  th ri ve  to  the  g rea test  exten t  possi b l e ,  wh i l e  m a i n ta i n i ng  sa fe  and  re l i ab l e  paym ents system s fo r
Canad i ans" .  Past  experi ence  and  com m ents m ade  by the  Com m i ssi oner o f  Com pet i t i on  (the  head  o f  the  Com pet i t i on  Bureau) i n  announci ng  the
Fi nTech  study suggest  tha t  i t  m ay a l so  be  a  p recu rso r to  i ncreased  scru t i ny and ,  u l t i m a te l y,  en fo rcem ent act i vi ty by the  Bureau  i n  respect  o f  the
Canad i an  f i nanci a l  se rvi ces secto r.

T he  study wi l l  focus on  f i nanci a l  se rvi ces i nnova t i ons i m pact i ng  Canad i an  consum ers and  sm a l l  and  m ed i um  busi nesses,  and  wi l l  be  a i m ed  a t
answeri ng  the  fo l l owi ng  key quest i ons:

What has been  the  i m pact  o f  techno l ogy‑ l ed  i nnova t i on  on  the  com pet i t i ve  l andscape?  What i s happen i ng  to  com pet i t i on?  How wi l l  i nnova t i on
i m pact  com pet i t i on  i n  the  fu tu re?

How wi l l  consum ers bene f i t  f rom  Fi nTech?

What a re  the  ba rri e rs to  en try,  expansi on ,  o r adop t i on  fo r Fi nTech  com pan i es?  Are  they regu l a to ry o r st ructu ra l ?

What i s the  cu rren t  sta te  o f  the  regu l a to ry f ram ework fo r f i nanci a l  se rvi ces?  Does i t  support  o r i nh i b i t  com pet i t i on  and  i nnova t i on?  Are  changes
requ i red  to  encourage  g rea te r com pet i t i on  and  i nnova t i on  i n  the  secto r?

Are  the  consum er p ro tect i ons i n  p l ace  today enough  to  adap t  fo r the  fu tu re?  What add i t i ona l  p ro tect i ons shou l d  be  pu t  i n  p l ace  fo r consum ers?  Is
the re  a  need  fo r g rea te r t ransparency i n  fees?

What i ssues shou l d  be  consi de red  when  deve l op i ng  o r am end i ng  regu l a t i ons to  ensure  com pet i t i on  i s no t  unnecessari l y restri cted?

T he  Bureau  has i nvi ted  i n te rested  stakeho l de rs to  m ake  wri t ten  subm i ssi ons and /o r to  i nd i ca te  the i r wi l l i ngness to  m ee t wi th  the  Bureau  to  m ake  i n
person  subm i ssi ons be fo re  June  30 ,  2016 .  Recen t  experi ence  wi th  the  Bureau 's upda t i ng  o f  i ts In te l l ectua l  Property En fo rcement Gu i de l i nes (" IPEGs" )
dem onstra tes the  i m portan t  i m pact  and  i n f l uence  stakeho l de r i npu t  can  have  on  the  Bureau 's vi ews on  and  approach  to  com p l ex com pet i t i on  po l i cy
i ssues.  In  Sep tem ber 2014 ,  the  Bureau  i ssued  a  wh i te  paper ("Pa ten t  L i t i ga t i on  Se t t l em en t Agreem ents:  A Canad i an  Perspect i ve " ) se t t i ng  ou t  i ts
p re l i m i na ry vi ews as to  how Canad i an  com pet i t i on  l aw cou l d  app l y to  pa ten t  l i t i ga t i on  se t t l em en ts be tween  i nnova to r and  generi c pharm aceu t i ca l
com pan i es.  T he  wh i te  paper gave  ri se  to  si gn i f i can t  con trove rsy i n  tha t  i t  p roposed  a  vague  en fo rcem ent po l i cy pu rsuan t  to  wh i ch  the  Bureau  wou l d ,  a t
the  Com m i ssi oner's d i scre t i on ,  revi ew pa ten t  l i t i ga t i on  se t t l em en ts under the  cri m i na l  ca rte l  p rovi si on  i n  sect i on  45  o f  the  Compet i t i on  Act.  Subm i ssi ons
to  the  Bureau  by ce rta i n  stakeho l de rs i n  response  to  the  wh i te  paper had  a  substan t i a l  i m pact  on  the  en fo rcem ent approach  to  pa ten t  l i t i ga t i on
se t t l em en t ag reem ents u l t i m a te l y adop ted  by the  Bureau  i n  i ts upda ted  IPEGs i ssued  i n  M arch  2016 .  M ost  i m portan t l y,  the  Bureau  m ade  ci vi l  revi ew o f
such  se t t l em en t ag reem ents the  de fau l t ,  adop ted  two  an t i t rust  ha rbours and  si gn i f i can t l y restri cted  the  ci rcum stances i n  wh i ch  cri m i na l  revi ew m i gh t
occur (see  ou r p revi ous com m ents).  Com pan i es tha t  stand  to  be  a ffected  by po ten t i a l  changes to  the  Canad i an  f i nanci a l  se rvi ces regu l a to ry
envi ronm ent and  o the r stakeho l de rs shou l d  acco rd i ng l y g i ve  se ri ous consi de ra t i on  to  pa rt i ci pa t i ng  i n  the  m arke t  study consu l ta t i on  p rocess.

I f  you  have  any quest i ons regard i ng  any o f  the  fo rego i ng ,  o r wi sh  to  m ake  wri t ten  o r o ra l  subm i ssi ons to  the  Bureau  on  the  study o r on  any speci f i c
i ssues re l evan t  to  the  study,  p l ease  do  no t  hesi ta te  to  con tact  one  o f  the  au tho rs.

Davi t  Akm an acted  fo r Innova t i ve  M ed i ci nes Canada  — the  na t i ona l  associ a t i on  o f  l ead i ng  research -based  pharm aceu t i ca l  com pan i es — and  severa l  o f
i ts m em bers i n  respect  o f  the  Com pet i t i on  Bureau 's IPEG upda t i ng  p rocess (descri bed  above).
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