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ARTICLE

Supreme Court Decision Clears Pathway for a Pan-Canadian Securities Regulator

Introduction

In  i ts Novem ber 9 ,  2018  deci si on  Refe rence  re  Pan-Canad i an  Securi t i es Regu l a t i on,  the  Suprem e Court  o f  Canada  (the  Court ) unan i m ousl y uphe l d  the
const i tu t i ona l i ty o f  a  na t i ona l  co -opera t i ve  system  fo r the  regu l a t i on  o f  cap i ta l  m arke ts i n  Canada  as p roposed  i n  d ra f t  fede ra l  and  m ode l  p rovi nci a l
l eg i sl a t i on ,  ove rtu rn i ng  the  Québec Court  o f  Appea l ’s 2017  deci si on  tha t  found  the  p roposed  reg i m e  unconst i tu t i ona l .

Background

Si nce  the  1930s,  e ffo rts to  t ransfo rm  Canada ’s p rovi nci a l l y regu l a ted  securi t i es i ndustry i n to  a  na t i ona l l y ha rm on i zed  one  wi th  a  si ng l e  cap i ta l  m arke ts
regu l a to r have  encoun te red  si gn i f i can t  cha l l enges,  l a rge l y due  to  Canada ’s federa l  st ructu re .

One  recen t  e ffo rt  i ncl uded  the  federa l  governm ent ’s then-p roposed  Securi t i es Act a i m ed  a t  estab l i sh i ng  a  na t i ona l  secu ri t i es regu l a to r,  wh i ch  the  Court
found  unconst i tu t i ona l  i n  i ts 2011  deci si on  Refe rence  re  Securi t i es Act (the  2011  Re fe rence).  Wh i l e  the  Court  concl uded  tha t  the  day-to -day regu l a t i on
o f  the  securi t i es i ndustry rem a i ned  a  p rovi nci a l  concern ,  i t  l e f t  the  door open  to  federa l  l eg i sl a t i on  re l a t i ng  d i rect l y to  the  m anagem ent o f  system i c ri sk
and  na t i ona l  da ta  co l l ect i on .  T h i s l e f t  open  the  possi b i l i ty fo r bo th  l eve l s o f  governm ent to  exe rci se  the i r powers co l l abo ra t i ve l y to  i m p l em ent a  co -
opera t i ve  system .

Proposed Co-operative Regulatory Regime

In  response  to  the  2011  Re fe rence,  i n  Sep tem ber 2014 ,  the  federa l  governm ent and  p rovi nci a l  governm ents o f  On ta ri o ,  Bri t i sh  Co l um b i a ,  Saska tchewan
and  New Brunswi ck announced  tha t  they had  si gned  a  m em orandum  o f  ag reem ent (the  M OA) fo rm a l i zi ng  the  te rm s o f  a  p roposed  co -opera t i ve
regu l a to ry reg i m e  fo r Canada ’s cap i ta l  m arke ts,  the  Coopera t i ve  Cap i ta l  M arke ts Regu l a to ry System .  Pri nce  Edward  Isl and  and  Yukon  have  si nce
en te red  i n to  the  M OA. T here  a re ,  however,  f i ve  p rovi nces and  two  te rri to ri es,  i ncl ud i ng  Québec,  A l be rta  and  M an i toba ,  tha t  have  no t  si gned  the
agreem ent

T he  M OA ca l l s fo r a  new l eg i sl a t i ve  f ram ework consi st i ng  o f  a  si ng l e  se t  o f  regu l a t i ons to  be  adm i n i ste red  by a  na t i ona l  regu l a to r — the  Cap i ta l  M arke ts
Regu l a to ry Au tho ri ty (the  Au tho ri ty).  Supervi so ry ove rsi gh t  o f  the  Au tho ri ty wou l d  be  p rovi ded  by an  i ndependen t  board  o f  d i recto rs,  i n  tu rn  accoun tab l e
to  a  Counci l  o f  M i n i ste rs com pri sed  o f  the  M i n i ste r o f  Fi nance  o f  Canada  and  a  m i n i ste r f rom  each  pa rt i ci pa t i ng  p rovi nce  o r te rri to ry.  

A Provi nci a l  Cap i ta l  Marke ts Act  (the  M ode l  Provi nci a l  Act) wou l d  be  enacted  by each  pa rt i ci pa t i ng  p rovi nce  o r te rri to ry and  wou l d  rep l ace  the  exi st i ng
p rovi nci a l  o r te rri to ri a l  secu ri t i es l eg i sl a t i on .  Adm i n i st ra t i on  o f  the  M ode l  Provi nci a l  Act  wou l d  be  de l ega ted  to  the  Au tho ri ty by each  p rovi nce .

T he  federa l  Cap i ta l  Marke ts Stab i l i ty Act  (the  CM SA) wou l d  address the  a reas ru l ed  by the  Court  to  be  under federa l  j u ri sd i ct i on  i n  the  2011  Re fe rence,
and  wou l d  a l so  be  adm i n i ste red  by the  Au tho ri ty.  T he  CM SA wou l d  g i ve  the  Au tho ri ty na t i ona l  da ta  co l l ect i on  powers to  m on i to r act i vi ty i n  the  cap i ta l
m arke ts and  the  requ i si te  too l s to  m anage  system i c ri sk i n  the  cap i ta l  m arke ts na t i ona l l y.

Judgment of the Québec Court of Appeal

T he  Governm ent o f  Québec took i ssue  wi th  the  p roposed  reg i m e  and  re fe rred  the  quest i on  o f  i ts const i tu t i ona l i ty to  the  Québec Court  o f  Appea l  (the
Court  o f  Appea l ).  In  M ay 2017 ,  a  m a j o ri ty o f  the  Court  o f  Appea l  concl uded  the  p roposed  reg i m e  was unconst i tu t i ona l  fo r seve ra l  reasons.

Fi rst ,  the  m a j o ri ty o f  the  Court  o f  Appea l  found  tha t  the  m echan i sm  fo r am end i ng  the  M ode l  Provi nci a l  Act  wou l d  sub j ect  p rovi nci a l  and  te rri to ri a l
l eg i sl a tu res to  the  au tho ri ty o f  an  exte rna l  en t i ty (i .e . ,  the  Counci l  o f  M i n i ste rs),  wh i ch  wou l d  " fe t te r the  pa rl i am en ta ry sovere i gn ty o f  the  pa rt i ci pa t i ng
p rovi nces."

Second ,  the  deci si on -m aki ng  m echan i sm  pursuan t  to  wh i ch  the  Counci l  o f  M i n i ste rs wou l d  ove rsee  the  p roposed  reg i m e  wou l d  a l l ow p rovi nces to
exerci se  a  “ve to ” power ove r federa l  i n i t i a t i ves tha t  seek to  guard  aga i nst  system i c ri sks re l a ted  to  cap i ta l  m arke ts.  T he  m a j o ri ty found  th i s “ve to  ri gh t”
const i tu ted  an  i m proper de l ega t i on  o f  l eg i sl a t i ve  au tho ri ty,  was i rreconci l ab l e  wi th  the  p ri nci p l e  o f  fede ra l i sm  and  wou l d  render the  CM SA
unconst i tu t i ona l .

In  de te rm i n i ng  wha t  head  o f  power the  CM SA fe l l  under,  the  Court  o f  Appea l  found  tha t  i ts p i th  and  substance  was to  p rom ote  the  stab i l i ty o f  the
Canad i an  econom y by m anag i ng  the  system i c ri sks tha t  the  cap i ta l  m arke ts pose .  As such ,  the  Court  o f  Appea l  found  tha t  the  CM SA was i n t ra  vi res the
genera l  b ranch  o f  the  t rade  and  com m erce  power o f  Parl i am en t pu rsuan t  to  subsect i on  91 (2 ) o f  the  Const i tu t i on  Act ,  1867.  Due  to  the  fact  tha t  the
CM SA i ncl uded  the  p rovi si ons re l a t i ng  to  the  Counci l  o f  M i n i ste rs,  wh i ch  the  m a j o ri ty found  to  be  unconst i tu t i ona l ,  the  CM SA as a  who l e  was rendered
unconst i tu t i ona l .

Judgment of the Supreme Court of Canada

On appea l  to  the  Suprem e Court  o f  Canada ,  two  quest i ons were  be fo re  the  Court :
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1.  Does the  Const i tu t i on  o f  Canada  au tho ri ze  the  i m p l em enta t i on  o f  pan-Canad i an  securi t i es regu l a t i on  under the  au tho ri ty o f  a  si ng l e  regu l a to r i n
accordance  wi th  the  te rm s se t  ou t  i n  the  M OA?

2. Does the  m ost  recen t  ve rsi on  o f  the  d ra f t  o f  the  CM SA exceed  the  au tho ri ty o f  the  Parl i am en t o f  Canada  ove r the  genera l  b ranch  o f  the  t rade  and
com m erce  power under subsect i on  91 (2 ) o f  the  Const i tu t i on  Act ,  1867?

T he  Court  found  tha t  the  M OA d i d  no t  i m properl y fe t te r p rovi nci a l  l eg i sl a t i ve  sovere i gn ty,  and  tha t  the  CM SA was i n t ra  vi res the  j u ri sd i ct i on  o f
Parl i am en t under subsect i on  91 (2 ) o f  the  Const i tu t i on  Act ,  1867.

Question 1: Const itut ionality  of the Proposed Regime

Fi rst ,  the  Court  he l d  the  p roposed  reg i m e  wou l d  no t  i m properl y fe t te r p rovi nci a l  l eg i sl a tu res’ sove re i gn ty.  T he  M OA m akes cl ea r tha t  the  Counci l  o f
M i n i ste rs’ ro l e  i s l i m i ted  to  p roposi ng  am endm ents to  the  M ode l  Provi nci a l  Act  and  the  CM SA  and  does no t  requ i re  p rovi nces to  i m p l em ent
am endm ents.  I t  i s exp ressl y sub j ect  to  the  approva l s o f  pa rt i ci pa t i ng  p rovi nci a l  l eg i sl a tu res and  thus l acks the  fo rce  o f  l aw wi th i n  a  p rovi nce  un l ess
and  un t i l  i t  i s enacted  by tha t  p rovi nce ’s l eg i sl a tu re .  Part i ci pa t i ng  l eg i sl a tu res rem a i n  f ree  to  re j ect  the  p roposed  sta tu tes and  any am endm ents m ade
to  them , and  to  wi thd raw f rom  the  p roposed  regu l a to ry reg i m e  en t i re l y.

M oreover,  the  Court  o f  Appea l  m ade  an  e rro r i n  l aw i n  f i nd i ng  tha t  the  M ode l  Provi nci a l  Act  wou l d  i m properl y fe t te r the  pa rl i am en ta ry sovere i gn ty o f
pa rt i ci pa t i ng  p rovi nces.  T h i s p ri nci p l e  can  on l y be  i nvoked  fo r the  pu rpose  o f  de te rm i n i ng  the  l ega l  e ffect  o f  i m pugned  execu t i ve  act i on ,  bu t  no t  i ts
underl yi ng  va l i d i ty.  Any execu t i ve  act i on  tha t  pu rpo rts to  fe t te r the  l eg i sl a tu re  i s no t  i nhe ren t l y unconst i tu t i ona l  bu t  wou l d  si m p l y be  i ne ffect i ve .

Second ,  the  Court  he l d  tha t  the  p roposed  reg i m e  wou l d  no t  resu l t  i n  the  i m proper de l ega t i on  o f  l aw-m aki ng  au tho ri ty.  T h i s p ri nci p l e ,  wh i ch  ba rs
Parl i am en t o r p rovi nci a l  l eg i sl a tu res f rom  transfe rri ng  the i r p ri m ary l eg i sl a t i ve  au tho ri ty wi th  respect  to  a  pa rt i cu l a r m a tte r to  a  l eg i sl a tu re  o f  the  o the r
l eve l  o f  governm ent,  was no t  app l i cab l e  i n  th i s case .  Ne i the r the  M OA nor the  M ode l  Provi nci a l  Act  em powers the  Counci l  o f  M i n i ste rs to  un i l a te ra l l y
am end  the  p rovi nces’ secu ri t i es l eg i sl a t i on .  T he  Counci l  o f  M i n i ste rs i s on l y au tho ri zed  to  approve  p roposa l s fo r am endm ents to  the  M ode l  Provi nci a l
Act  — a  m ode l  sta tu te  tha t  l acks any fo rce  o f  l aw — and  such  au tho ri ty i s u l t i m a te l y sub j ect  to  pa rt i ci pa t i ng  p rovi nces’ au tho ri ty to  enact ,  am end  and
repea l  the i r respect i ve  securi t i es l aws as they see  f i t .  As such ,  the  Court  found  tha t  the  Counci l  o f  M i n i ste rs rem a i ns subord i na te  to  the  sovere i gn  wi l l
o f  each  pa rt i ci pa t i ng  p rovi nce  and  the  p roposed  reg i m e  the re fo re  does no t  resu l t  i n  the  pa rt i ci pa t i ng  p rovi nces de l ega t i ng  the i r p ri m ary l eg i sl a t i ve
au tho ri ty.

Question 2: Const itut ionality  of the CMSA

T he  Court  ag reed  wi th  the  Court  o f  Appea l  and  characte ri zed  the  p i th  and  substance  o f  the  CM SA as con tro l l i ng  system i c ri sk havi ng  the  po ten t i a l  to
crea te  m ate ri a l  adverse  e ffects on  the  Canad i an  econom y.  T he  Court  saw the  concep t  o f  " system i c ri sk"  i nvoked  th roughou t  the  CM SA as a  m eans o f
l i m i t i ng  the  scope  o f  fede ra l  regu l a to ry powers.  I t  he l d  tha t  system i c ri sk can  be  understood  as havi ng  th ree  const i tuen t  e l em en ts:  (1 ) the  ri sk m ust
rep resen t  a  th rea t  to  the  stab i l i ty o f  the  coun try’s f i nanci a l  system  as a  who l e ;  (2 ) i t  m ust  be  connected  to  the  cap i ta l  m arke ts;  and  (3 ) i t  m ust  have  the
po ten t i a l  to  have  a  m ate ri a l  adverse  e ffect  on  the  Canad i an  econom y.  S i nce  the  CM SA does no t  con ta i n  p rovi si ons tha t  go  to  the  day-to -day
regu l a t i on  o f  the  securi t i es i ndustry (such  as dea l e r reg i st ra t i on  requ i rem en ts and  d i scl osu re  ob l i ga t i ons),  the  Court  found  i t  add resses econom i c
ob j ect i ves consi de red  na t i ona l  i n  cha racte r.

T he  Court  cl assi f i ed  the  CM SA as addressi ng  a  m atte r o f  genu i ne  na t i ona l  i m portance  and  scope  go i ng  to  t rade  as a  who l e ,  i n  a  way tha t  i s d i st i nct
f rom  p rovi nci a l  concerns.  T he  Court  he l d  tha t  the  "p rese rva t i on  o f  the  i n teg ri ty and  stab i l i ty o f  the  Canad i an  econom y i s qu i te  cl ea rl y a  m a tte r wi th  a
na t i ona l  d i m ensi on ,  and  one  wh i ch  l i es beyond  p rovi nci a l  com petence ."  As such ,  i t  found  tha t  the  CM SA fa l l s wi th i n  Parl i am en t ’s genera l  t rade  and
com m erce  power under subsect i on  91 (2 ) o f  the  Const i tu t i on  Act ,  1867.

Last l y,  the  Court  d i sag reed  wi th  the  Court  o f  Appea l ’s f i nd i ng  tha t  the  CM SA p rovi si ons regard i ng  the  Counci l  o f  M i n i ste rs,  i f  enacted  as d ra f ted ,  wou l d
render the  sta tu te  unconst i tu t i ona l  i n  i ts en t i re ty.  No twi thstand i ng  the  fact  tha t  the  Court  o f  Appea l  e rroneousl y cha racte ri zed  the  Counci l ’s power as a
"ve to  ri gh t"  ove r federa l  i n i t i a t i ves,  wh i ch  no t  on l y requ i res the  support  o f  a  m a j o ri ty o f  the  Counci l  and  som e l eve l  o f  support  f rom  the  m a j o r cap i ta l
m arke ts j u ri sd i ct i ons (wh i ch  a t  p resen t ,  a re  On ta ri o  and  Bri t i sh  Co l um b i a ) bu t  a l so  the  federa l  M i n i ste r o f  Fi nance ,  the  Court  found  tha t  sta tu to ry
de l ega t i on  i n  a  m anner so l i ci tous o f  p rovi nci a l  i npu t  i s no t  i ncom pat i b l e  wi th  the  p ri nci p l e  o f  fede ra l i sm .

Conclusion

Whi l e  the  Court ’s deci si on  pu ts the  i m p l em enta t i on  o f  a  pan-Canad i an  securi t i es reg i m e  back i n  the  po l i t i ca l  fo rum  and  rem oves a  si gn i f i can t  roadb l ock
to  i ts rea l i za t i on ,  changes i n  p rovi nci a l  governm ents si nce  the  p ro j ect  was f i rst  i n i t i a ted  m eans the  securi t i es i ndustry wi l l  be  wa i t i ng  to  see  i f  the re
rem a i ns su ff i ci en t  po l i t i ca l  wi l l  to  see  the  p ro j ect  th rough .

 Refe rence  re  Pan-Canad i an  Securi t i es Regu l a t i on,  2018  SCC 48 .

 Ib i d ,  pa r.  1 .

 Refe rence  re  Securi t i es Act [2011 ]  3  S.C.R. 837 .

 Ib i d ,  pa r.  117 .

 See  ou r p ri o r bu l l e t i n  on  the  p roposed  reg i m e.

 Renvo i  re l a t i f  à  l a  rég l emen ta t i on  pancanad i enne  des va l eu rs mob i l i è res,  2017  QCCA 756 ,  pa r.  5 .

 Ib i d ,  pa r.  55 .

 Ib i d ,  pa r.  99 .

 Ib i d ,  pa r.  115 .

 Ib i d ,  pa r.  138 .

 Supra  no te  1 ,  pa r.  49 .
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1.  Does the  Const i tu t i on  o f  Canada  au tho ri ze  the  i m p l em enta t i on  o f  pan-Canad i an  securi t i es regu l a t i on  under the  au tho ri ty o f  a  si ng l e  regu l a to r i n
accordance  wi th  the  te rm s se t  ou t  i n  the  M OA?

2. Does the  m ost  recen t  ve rsi on  o f  the  d ra f t  o f  the  CM SA exceed  the  au tho ri ty o f  the  Parl i am en t o f  Canada  ove r the  genera l  b ranch  o f  the  t rade  and
com m erce  power under subsect i on  91 (2 ) o f  the  Const i tu t i on  Act ,  1867?

T he  Court  found  tha t  the  M OA d i d  no t  i m properl y fe t te r p rovi nci a l  l eg i sl a t i ve  sovere i gn ty,  and  tha t  the  CM SA was i n t ra  vi res the  j u ri sd i ct i on  o f
Parl i am en t under subsect i on  91 (2 ) o f  the  Const i tu t i on  Act ,  1867.

Question 1: Const itut ionality  of the Proposed Regime

Fi rst ,  the  Court  he l d  the  p roposed  reg i m e  wou l d  no t  i m properl y fe t te r p rovi nci a l  l eg i sl a tu res’ sove re i gn ty.  T he  M OA m akes cl ea r tha t  the  Counci l  o f
M i n i ste rs’ ro l e  i s l i m i ted  to  p roposi ng  am endm ents to  the  M ode l  Provi nci a l  Act  and  the  CM SA  and  does no t  requ i re  p rovi nces to  i m p l em ent
am endm ents.  I t  i s exp ressl y sub j ect  to  the  approva l s o f  pa rt i ci pa t i ng  p rovi nci a l  l eg i sl a tu res and  thus l acks the  fo rce  o f  l aw wi th i n  a  p rovi nce  un l ess
and  un t i l  i t  i s enacted  by tha t  p rovi nce ’s l eg i sl a tu re .  Part i ci pa t i ng  l eg i sl a tu res rem a i n  f ree  to  re j ect  the  p roposed  sta tu tes and  any am endm ents m ade
to  them , and  to  wi thd raw f rom  the  p roposed  regu l a to ry reg i m e  en t i re l y.

M oreover,  the  Court  o f  Appea l  m ade  an  e rro r i n  l aw i n  f i nd i ng  tha t  the  M ode l  Provi nci a l  Act  wou l d  i m properl y fe t te r the  pa rl i am en ta ry sovere i gn ty o f
pa rt i ci pa t i ng  p rovi nces.  T h i s p ri nci p l e  can  on l y be  i nvoked  fo r the  pu rpose  o f  de te rm i n i ng  the  l ega l  e ffect  o f  i m pugned  execu t i ve  act i on ,  bu t  no t  i ts
underl yi ng  va l i d i ty.  Any execu t i ve  act i on  tha t  pu rpo rts to  fe t te r the  l eg i sl a tu re  i s no t  i nhe ren t l y unconst i tu t i ona l  bu t  wou l d  si m p l y be  i ne ffect i ve .

Second ,  the  Court  he l d  tha t  the  p roposed  reg i m e  wou l d  no t  resu l t  i n  the  i m proper de l ega t i on  o f  l aw-m aki ng  au tho ri ty.  T h i s p ri nci p l e ,  wh i ch  ba rs
Parl i am en t o r p rovi nci a l  l eg i sl a tu res f rom  transfe rri ng  the i r p ri m ary l eg i sl a t i ve  au tho ri ty wi th  respect  to  a  pa rt i cu l a r m a tte r to  a  l eg i sl a tu re  o f  the  o the r
l eve l  o f  governm ent,  was no t  app l i cab l e  i n  th i s case .  Ne i the r the  M OA nor the  M ode l  Provi nci a l  Act  em powers the  Counci l  o f  M i n i ste rs to  un i l a te ra l l y
am end  the  p rovi nces’ secu ri t i es l eg i sl a t i on .  T he  Counci l  o f  M i n i ste rs i s on l y au tho ri zed  to  approve  p roposa l s fo r am endm ents to  the  M ode l  Provi nci a l
Act  — a  m ode l  sta tu te  tha t  l acks any fo rce  o f  l aw — and  such  au tho ri ty i s u l t i m a te l y sub j ect  to  pa rt i ci pa t i ng  p rovi nces’ au tho ri ty to  enact ,  am end  and
repea l  the i r respect i ve  securi t i es l aws as they see  f i t .  As such ,  the  Court  found  tha t  the  Counci l  o f  M i n i ste rs rem a i ns subord i na te  to  the  sovere i gn  wi l l
o f  each  pa rt i ci pa t i ng  p rovi nce  and  the  p roposed  reg i m e  the re fo re  does no t  resu l t  i n  the  pa rt i ci pa t i ng  p rovi nces de l ega t i ng  the i r p ri m ary l eg i sl a t i ve
au tho ri ty.

Question 2: Const itut ionality  of the CMSA

T he  Court  ag reed  wi th  the  Court  o f  Appea l  and  characte ri zed  the  p i th  and  substance  o f  the  CM SA as con tro l l i ng  system i c ri sk havi ng  the  po ten t i a l  to
crea te  m ate ri a l  adverse  e ffects on  the  Canad i an  econom y.  T he  Court  saw the  concep t  o f  " system i c ri sk"  i nvoked  th roughou t  the  CM SA as a  m eans o f
l i m i t i ng  the  scope  o f  fede ra l  regu l a to ry powers.  I t  he l d  tha t  system i c ri sk can  be  understood  as havi ng  th ree  const i tuen t  e l em en ts:  (1 ) the  ri sk m ust
rep resen t  a  th rea t  to  the  stab i l i ty o f  the  coun try’s f i nanci a l  system  as a  who l e ;  (2 ) i t  m ust  be  connected  to  the  cap i ta l  m arke ts;  and  (3 ) i t  m ust  have  the
po ten t i a l  to  have  a  m ate ri a l  adverse  e ffect  on  the  Canad i an  econom y.  S i nce  the  CM SA does no t  con ta i n  p rovi si ons tha t  go  to  the  day-to -day
regu l a t i on  o f  the  securi t i es i ndustry (such  as dea l e r reg i st ra t i on  requ i rem en ts and  d i scl osu re  ob l i ga t i ons),  the  Court  found  i t  add resses econom i c
ob j ect i ves consi de red  na t i ona l  i n  cha racte r.

T he  Court  cl assi f i ed  the  CM SA as addressi ng  a  m atte r o f  genu i ne  na t i ona l  i m portance  and  scope  go i ng  to  t rade  as a  who l e ,  i n  a  way tha t  i s d i st i nct
f rom  p rovi nci a l  concerns.  T he  Court  he l d  tha t  the  "p rese rva t i on  o f  the  i n teg ri ty and  stab i l i ty o f  the  Canad i an  econom y i s qu i te  cl ea rl y a  m a tte r wi th  a
na t i ona l  d i m ensi on ,  and  one  wh i ch  l i es beyond  p rovi nci a l  com petence ."  As such ,  i t  found  tha t  the  CM SA fa l l s wi th i n  Parl i am en t ’s genera l  t rade  and
com m erce  power under subsect i on  91 (2 ) o f  the  Const i tu t i on  Act ,  1867.

Last l y,  the  Court  d i sag reed  wi th  the  Court  o f  Appea l ’s f i nd i ng  tha t  the  CM SA p rovi si ons regard i ng  the  Counci l  o f  M i n i ste rs,  i f  enacted  as d ra f ted ,  wou l d
render the  sta tu te  unconst i tu t i ona l  i n  i ts en t i re ty.  No twi thstand i ng  the  fact  tha t  the  Court  o f  Appea l  e rroneousl y cha racte ri zed  the  Counci l ’s power as a
"ve to  ri gh t"  ove r federa l  i n i t i a t i ves,  wh i ch  no t  on l y requ i res the  support  o f  a  m a j o ri ty o f  the  Counci l  and  som e l eve l  o f  support  f rom  the  m a j o r cap i ta l
m arke ts j u ri sd i ct i ons (wh i ch  a t  p resen t ,  a re  On ta ri o  and  Bri t i sh  Co l um b i a ) bu t  a l so  the  federa l  M i n i ste r o f  Fi nance ,  the  Court  found  tha t  sta tu to ry
de l ega t i on  i n  a  m anner so l i ci tous o f  p rovi nci a l  i npu t  i s no t  i ncom pat i b l e  wi th  the  p ri nci p l e  o f  fede ra l i sm .

Conclusion

Whi l e  the  Court ’s deci si on  pu ts the  i m p l em enta t i on  o f  a  pan-Canad i an  securi t i es reg i m e  back i n  the  po l i t i ca l  fo rum  and  rem oves a  si gn i f i can t  roadb l ock
to  i ts rea l i za t i on ,  changes i n  p rovi nci a l  governm ents si nce  the  p ro j ect  was f i rst  i n i t i a ted  m eans the  securi t i es i ndustry wi l l  be  wa i t i ng  to  see  i f  the re
rem a i ns su ff i ci en t  po l i t i ca l  wi l l  to  see  the  p ro j ect  th rough .

 Refe rence  re  Pan-Canad i an  Securi t i es Regu l a t i on,  2018  SCC 48 .

 Ib i d ,  pa r.  1 .

 Refe rence  re  Securi t i es Act [2011 ]  3  S.C.R. 837 .

 Ib i d ,  pa r.  117 .

 See  ou r p ri o r bu l l e t i n  on  the  p roposed  reg i m e.

 Renvo i  re l a t i f  à  l a  rég l emen ta t i on  pancanad i enne  des va l eu rs mob i l i è res,  2017  QCCA 756 ,  pa r.  5 .

 Ib i d ,  pa r.  55 .

 Ib i d ,  pa r.  99 .

 Ib i d ,  pa r.  115 .

 Ib i d ,  pa r.  138 .

 Supra  no te  1 ,  pa r.  49 .
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