
Wi n  o r  l o se ,  a n  a p p e a l  o f t e n  f o l l o ws.  A p p e a l s p o se  a  u n i q u e  c h a l l e n g e  f o r  c l i e n t s:  c o u r t  ru l e s,  e x p e c t e d  p ro c e d u re  a n d  a d v o c a c y  st y l e — b o t h
wr i t t e n  a n d  o ra l — d i f f e r  f ro m  h e a r i n g s i n  t h e  t r i a l  c o u r t .  Ha v i n g  e x p e r i e n c e d  a p p e l l a t e  c o u n se l  i s c r i t i c a l  t o  e f f e c t i v e  re p re se n t a t i o n  o n  a p p e a l .

We  p ro vi d e  cre a t i ve ,  co l l a b o ra t i ve  a n d  p ra ct i ca l  a d vo ca cy to  o u r c l i e n ts wh o  l o o k to  u s to  re p re se n t  th e i r i n te re sts o n  a p p e a l .

Ou r Ap p e l l a te  Ad vo ca cy Gro u p  h a s th e  b ro a d e st  a p p e l l a te  a n d  S u p re m e  Co u rt  e xp e ri e n ce  o f  a n y f i rm  i n  Ca n a d a ,  a n d  i n c l u d e s:

fo rm e r a p p e l l a te  j u d g e s f ro m  th e  Su p re m e  Co u rt  o f  Ca n a d a  a n d  th e  On ta ri o  a n d  B ri t i sh  Co l u m b i a  Co u rts o f  Ap p e a l

fo rm e r j u d i c i a l  l a w c l e rks f ro m  a l l  l e ve l s o f  co u rt  a n d  a cro ss th e  co u n t ry

We  a re  u n p a ra l l e l e d  i n  o u r l e a d i n g  p e rfo rm a n ce  b e fo re  th e  Su p re m e  Co u rt  a n d  a p p e l l a te  co u rts.  Ou r a p p e l l a te  l i t i g a to rs p ro vi d e  re l i a b l e  a n d  t ru ste d
co u n se l  i n  th e  m o st  co m p l e x ca se s,  i n c l u d i n g :

co n st i tu t i o n a l  l a w

cl a ss a ct i o n s

b a n ki n g

p ro d u ct  l i a b i l i t y

Ou r l a wye rs h a ve :

re p re se n te d  a p p e l l a n ts,  re sp o n d e n ts a n d  i n te rve n o rs i n  a p p e a l s,  j u d i c i a l  re v i e ws a n d  co n st i tu t i o n a l  “re fe re n ce ” q u e st i o n s

a ssi ste d  o th e r f i rm s i n  p re p a ri n g  th e i r a p p e a l s

p ro vi d e d  c l i e n ts wi th  o p i n i o n s o n  va ri o u s a p p e l l a te  i ssu e s

Our appellate lawyers work closely with our subject matter specialists to provide our clients with
comprehensive advice and strategies.

Experience

Fort i ne t  Techno l og i es (Canada) ULC v.  Be l l  Canada ,  2018  BCCA 277  reve rsi ng  i n  pa rt  2017  BCSC 1066  — res j ud i ca ta  — i ssue  estoppe l  — a rb i t ra t i on .  In  ea rl y 2016 ,

Be l l  and  Fort i ne t  pa rt i ci pa ted  i n  a  ren t  a rb i t ra t i on  i n  wh i ch  the  a rb i t ra to r he l d  tha t  Be l l ’s ren t  shou l d  be  reduced  fo r the  second  te rm  o f  the  sub l ease .  In  Decem ber

2016 ,  Fo rt i ne t  com m enced  l i t i ga t i on  aga i nst  Be l l ,  i n  wh i ch  Fort i ne t  sough t  to  te rm i na te  the  sub l ease  on  the  basi s tha t  Be l l  d i d  no t  nego t i a te  the  ren t  renewa l  i n  good

fa i th .  Be l l  app l i ed  to  st ri ke  the  cl a i m  on  the  basi s o f  i ssue  estoppe l .  T he  cham bers j udge  he l d  tha t  the  cl a i m  was no t  res j ud i ca ta  because  the  a rb i t ra to r on l y had

j u ri sd i ct i on  to  de te rm i ne  renewa l  ren t ,  and  d i d  no t  have  j u ri sd i ct i on  to  de te rm i ne  the  va l i d i ty o f  the  sub l ease ,  had  e i the r pa rty ra i sed  the  i ssue .   On  appea l ,  he l d :

appea l  a l l owed , i n  pa rt .  Fo rt i ne t ’s cl a i m  was res j ud i ca ta  si nce  the  a rb i t ra to r’s award  was based  on  the  com m on posi t i on  o f  the  pa rt i es tha t  the  sub l ease  was va l i d l y

extended .  T he  va l i d i ty o f  the  sub l ease  was “necessari l y bound  up ” wi th  the  de te rm i na t i on  o f  the  ren t  to  be  pa i d  on  renewa l .  As a  resu l t ,  i t  was a  m atte r “de te rm i ned” i n

the  a rb i t ra t i on ,  and  Fort i ne t  was ba rred  f rom  taki ng  a  con tra ry posi t i on  i n  the  l i t i ga t i on .  T he  Court  o f  Appea l  st ruck Fort i ne t ’s cl a i m  to  te rm i na te  the  sub l ease .

Fort i ne t ’s cl a i m  fo r dam ages a l l owed  to  con t i nue .   Robert  J.C.  Deane  and  Hun te r Parsons fo r the  responden t ,  Be l l  Canada .

Schnarr v.  B l ue  M oun ta i n  Resorts L i m i ted ,  2018  ONCA 313  — Occup i e r’s L i ab i l i ty.  P l a i n t i f fs’ com m enced  act i on  aga i nst  de fendan t  ski  reso rts a f te r susta i n i ng  i n j u ri es

wh i l e  usi ng  ski  faci l i t i es.  P l a i n t i f fs requ i red  to  si gn  wa i ve rs p ri o r to  usi ng  ski  faci l i t i es.  De fendan ts a rgued  tha t  wa i ve rs were  va l i d  under the  Occup i e r’s L i ab i l i ty Act .

P l a i n t i f fs a rgued  tha t  wa i ve rs o ffended  the  Consum er Pro tect i on  Act  and  wa i ve rs d i d  no t  exem pt ski  reso rts f rom  the i r sta tu to ry ob l i ga t i on  under consum er p ro tect i on

l eg i sl a t i on .  Court  he l d  tha t  the  Occup i e r’s L i ab i l i ty Act  p reva i l s ove r the  genera l  p rovi si ons o f  the  Consum er Pro tect i on  Act  and  the  p l a i n t i f fs were  bound  by the

wa i ve rs.  Robert  L .  Love ,  Edona  C. Vi l a ,  and  Sam antha  Bonanno ,  counse l  fo r the  In te rvenors,  T he  On ta ri o  Federa t i on  o f  Snowm ob i l e  Cl ubs and  On ta ri o  Cycl i ng

Associ a t i on .

Cen tu ra  Bu i l d i ng  System s (2013) L td .  v.  601  M a i n  Partne rsh i p ,  2018  BCCA 172 ,  reve rsi ng  2017  BCSC 1727  — construct i on  l aw — bu i l de rs l i ens — securi ty fo r cl a i m  o f

l i en  — T he  owner ob ta i ned  an  o rde r reduci ng  the  am oun t securi ty fo r a  cl a i m  o f  l i en  to  abou t  ha l f  the  am oun t cl a i m ed . On  appea l ,  he l d :   a  j udge  m ust  o rde r tha t

securi ty be  posted  fo r a  cl a i m  o r com ponen t o f  a  cl a i m  o f  l i en  un l ess the  Owner can  dem onstra te  tha t  i t  i s p l a i n  and  obvi ous tha t  the  cl a i m  i s bound  to  fa i l ;  and  a

j udge  m ust  consi de r the  evi dence  as a  who l e  and  exe rci se  cau t i on  i n  favour o f  the  l i en  cl a i m an t.  T h i s deci si on  pu ts an  end  to  con fusi on  i n  the  l ower cou rts wi th

respect  to  who  bears the  bu rden  o f  p roo f  on  such  an  app l i ca t i on :  the  bu rden  i s square l y on  the  pa rty who  i s app l yi ng  to  reduce  the  securi ty,  and  no t  the  l i en  cl a i m an t.

Rob  Deane  and  Kri sta  Johanson  fo r the  appe l l an t ,  Cen tu ra  Bu i l d i ng  System s (2013) L td .



Sacks v.  Ross,  2015  ONSC 7238 ,  a ff ’d  2017  ONCA 773 ,  a ff i rm i ng  2015  ONSC 7238 ,  l eave  to  appea l  to  Suprem e Court  o f  Canada  den i ed  — Ci vi l  l i t i ga t i on  — M ed i ca l

neg l i gence  — Jury t ri a l  — Causa t i on .  T he  p l a i n t i f f  b rough t  an  act i on  i n  neg l i gence  aga i nst  va ri ous hea l th  ca re  p rovi de rs a f te r deve l op i ng  sepsi s and  necro t i zi ng

fasci i t i s fo l l owi ng  a  bowe l  su rge ry.  A t  t ri a l ,  BLG successfu l l y de fended  the  Hosp i ta l  De fendan ts.  T he  j u ry found  tha t  f i ve  o f  the  de fendan ts b reached  the  standard  o f

ca re ,  bu t  concl uded  tha t  none  o f  the  b reaches caused  the  p l a i n t i f f ’s i n j u ri es.  T he  Court  o f  Appea l  d i sm i ssed  the  appea l .  T he  appe l l an ts a rgued  tha t  a  new "g l oba l  bu t

fo r"  causa t i on  test  shou l d  be  used  i n  de l ayed  d i agnosi s cases,  where  the  act i ons o f  the  hea l th  ca re  p rovi de rs a re  exam i ned  as one .  T he  Court  o f  Appea l  re j ected  the

proposed  test  and  uphe l d  the  j u ry’s ve rd i ct ,  f i nd i ng  i t  was cl ea r tha t  the  j u ry d i d  no t  accep t  the  p l a i n t i f fs’ theo ry o f  causa t i on  p resen ted  a t  t ri a l .  T he  Court  a l so

p rovi ded  a  revi ew o f  the  p ri nci p l es g round i ng  j u ry i nstruct i ons on  causa t i on  i n  com p l ex m ed i ca l  m a l p ract i ce  t ri a l s.  BLG l awyers,  Anna  M arri son ,  Wi l l i am  D.T.  Carte r

and  John  M cIn tyre  successfu l l y rep resen ted  the  Hosp i ta l  Responden ts.  Leave  to  appea l  was den i ed  by the  SCC.

Van  S l uytm an  v.  M uskoka  (Di st ri ct  M un i ci pa l i ty),  2018  ONCA 32 ,  l eave  to  appea l  to  the  Suprem e Court  o f  Canada  den i ed  — Ci vi l  l i t i ga t i on  — Vexa t i ous p roceed i ngs –

Di sm i ssa l  under r.  2 .1 .01 .  T he  se l f -rep resen ted  p l a i n t i f f  b rough t  seven  i nd i vi dua l  act i ons aga i nst  va ri ous pa rt i es regard i ng  h i s i n te ract i ons wi th  va ri ous governm ent

agenci es,  l aw en fo rcem ent o ff i ci a l s,  and  hea l th  ca re  p rovi de rs across On ta ri o .  T hese  were  a l l  d i sm i ssed  fo r be i ng  vexa t i ous on  the i r face  under ru l e  2 .1 .01  o f  the

Ru l es o f  Ci vi l  Procedure .  T he  p l a i n t i f f  was a l so  separa te l y decl a red  a  vexa t i ous l i t i gan t .  T he  Court  o f  appea l  d i sm i ssed  the  appea l s.  T he  Court  heard  the  e i gh t

appea l s toge the r.  I t  he l d  tha t  the  seven  act i ons were  faci a l l y f ri vo l ous and  vexa t i ous and  were  p roperl y d i sm i ssed .  In  do i ng  so ,  the  Court  o f  Appea l  cl a ri f i ed  tha t  no t i ce

o f  possi b l e  d i sm i ssa l  under ru l e  2 .1 .01  i s no t  a  st ri ct  requ i rem en t,  pa rt i cu l a rl y when  the re  i s no  resu l t i ng  p re j ud i ce .  T he  Court  fu rthe r he l d  tha t  the  vexa t i ous l i t i gan t

o rde r was d i scre t i ona ry and  was am p l y j ust i f i ed .  BLG l awyers Logan  Crowe l l  and  John  M cIn tyre  rep resen ted  M uskoka  A l gonqu i n  Hea l thca re  and  Ori l l i a  So l d i e rs’

M em ori a l  Hosp i ta l  on  the  o ra l  and  wri t ten  subm i ssi ons respect i ve l y.

Cam pbe l l  (Re),  2018  ONCA 140  –  On ta ri o  Revi ew Board  — restri ct i on  o f  l i be rty — transfe r be tween  secure  fo rensi c un i ts.  T he  appe l l an t  had  been  p revi ousl y found  no t

cri m i na l l y responsi b l e  by reason  o f  m en ta l  d i so rde r and  was o rde red  de ta i ned  i n  a  speci a l l y desi gna ted  fo rensi c psych i a tri c hosp i ta l  by the  On ta ri o  Revi ew Board

("ORB" ),  pu rsuan t  to  Part  XX.1  o f  the  Cri m i na l  Code .  A t  the  ORB heari ng ,  the  accused  took the  posi t i on  tha t  he r t ransfe r f rom  one  secure  fo rensi c un i t  to  ano the r

am oun ted  to  a  "si gn i f i can t  i ncrease"  i n  the  restri ct i ons on  he r l i be rty such  tha t  an  ea rl y revi ew heari ng  was m anda to ry.  T he  ORB he l d  tha t  i t  d i d  no t  am oun t to  a

“si gn i f i can t  i ncrease”.  On  appea l ,  he l d :  appea l  den i ed .  T he  Court  o f  Appea l  cl a ri f i ed  the  l aw on  when  a  fo rensi c hosp i ta l  m ust  g i ve  no t i ce  to  the  ORB o f  a  "si gn i f i can t

i ncrease"  i n  an  accused ’s restri ct i ons o f  l i be rty under s.  672 .56 (2 ) o f  the  Cri m i na l  Code .  Pri o r to  th i s deci si on ,  the re  were  con f l i ct i ng  deci si ons o f  the  ORB on  the

i n te rp re ta t i on  o f  " si gn i f i can t  i ncrease"  and  the re fo re ,  on  when  no t i ce  to  ho l d  a  m anda to ry heari ng  to  revi ew the  restri ct i on  was requ i red .  T he  Court  o f  Appea l  he l d  tha t

th i s has to  be  de te rm i ned  on  a  case-by-case  basi s,  bu t  cl a ri f i ed  tha t  the  change  i n  l i be rty sta tus m ust  " cl ea rl y devi a te "  f rom  the  accused ’s l i be rty no rm  and  "m ust  be  so

si gn i f i can t"  tha t  a  reasonab l e  pe rson  wou l d  th i nk a  heari ng  to  revi ew the  i ncrease  ough t  to  be  he l d  p ri o r to  the  accused ’s next  annua l  revi ew. In  th i s case ,  the  Court

found  the re  was no  "si gn i f i can t  i ncrease"  and  accord i ng l y,  d i sm i ssed  the  appea l .  BLG l awyers,  Barba ra  Wa l ke r-Renshaw and  John  M cIn tyre ,  rep resen ted  the

responden t ,  the  pe rson  i n  cha rge  o f  the  Roya l  Ot tawa  M en ta l  Hea l th  Cen tre .

Ka l ra  (Re) (ci ted  to  com pan i on  case ,  Ohenhen  (Re)),  2018  ONCA 65  — Onta ri o  Revi ew Board  — trea tm en t cond i t i ons –  i ncapab l e  accused .  T he  appe l l an t  was found

no t  cri m i na l l y responsi b l e  by reason  o f  m en ta l  d i so rde r and  was o rde red  de ta i ned  i n  a  speci a l l y desi gna ted  fo rensi c psych i a tri c hosp i ta l  by the  On ta ri o  Revi ew Board

("ORB" ),  pu rsuan t  to  Part  XX.1  o f  the  Cri m i na l  Code .  A t  the  t i m e  o f  the  accused ’s annua l  revi ew be fo re  the  ORB, he  took the  posi t i on  tha t  desp i te  be i ng  i ncapab l e

wi th  respect  to  t rea tm en t under p rovi nci a l  l eg i sl a t i on ,  he  was en t i t l ed  to  consen t  to  a  cond i t i on  requ i ri ng  h i m  to  take  t rea tm en t under s.  672 .55 (1 ) o f  the  Cri m i na l

Code  ("a  t rea tm en t cond i t i on " ).  Previ ousl y,  the re  was con f l i ct i ng  Court  o f  Appea l  j u ri sp rudence  regard i ng  the  ava i l ab i l i ty o f  a  t rea tm en t cond i t i on  fo r accused  who  a re

i ncapab l e  o f  consen t i ng  to  t rea tm en t.  T he  ORB he l d  tha t  t rea tm en t cond i t i ons were  on l y ava i l ab l e  to  capab l e  accused .  On  appea l ,  he l d :  appea l  a l l owed . T he  Court

o f  Appea l  em pane l ed  f i ve  j udges to  revi ew i ts con f l i ct i ng  j u ri sp rudence .  In  i ts deci si on ,  the  Court  d rew a  cl ea r d i st i nct i on  be tween  an  accused ’s capaci ty to  consen t  to

t rea tm en t and  an  accused ’s ab i l i ty to  com m i t  to  fo l l ow a  t rea tm en t p l an  tha t  had  a l ready been  consen ted  to  e i the r by the  capab l e  accused  o r by an  i ncapab l e

accused ’s subst i tu te  deci si on  m aker.  Requ i ri ng  an  accused  to  have  capaci ty to  consen t  to  t rea tm en t was seen  as be i ng  an  undue  restri ct i on  on  the  accused ’s l i be rty,

pa rt i cu l a rl y as t rea tm en t cond i t i ons m ay faci l i ta te  an  accused ’s re i n teg ra t i on  i n to  the  com m un i ty.  T he  Court  tem pered  i ts deci si on  by ho l d i ng  tha t  a  t rea tm en t

cond i t i on  i s no t  p resum pt i ve l y ava i l ab l e  — i t  m ust  be  reasonab l e  and  necessary.  BLG l awyers,  Barba ra  Wa l ke r-Renshaw and  John  M cIn tyre  rep resen ted  the  i n te rests o f

the  responden t ,  the  pe rson  i n  cha rge  o f  the  Roya l  Ot tawa  M en ta l  Hea l th  Cen tre .

R.  v.  Com eau , 2018  SCC 15  — Const i tu t i ona l  Law — In te rp rovi nci a l  T rade .  A New Brunswi ck resi den t  pu rchased  l i quo r i n  Quebec be fo re  crossi ng  the  bo rde r i n to  New

Brunswi ck.  He  was charged  under New Brunswi ck's L i quor Con tro l  Act  fo r exceed i ng  the  am oun t o f  a l l owab l e  l i quo r no t  pu rchased  f rom  New Brunswi ck's l i quo r

co rpo ra t i on .  T he  quest i on  was whe the r the  Act  con trevened  s.  121  o f  the  Const i tu t i on  Act ,  1867 ,  wh i ch  p rovi des tha t  a l l  a rt i cl es o f  m anu factu re  f rom  any p rovi nce  sha l l

be  "adm i t ted  f ree "  i n to  each  o f  the  o the r p rovi nces.  T he  Court  he l d  tha t  s.  121  on l y p reven ts p rovi nces f rom  enact i ng  a  l aw wh i ch  has the  p ri m ary pu rpose  o f

restri ct i ng  cross-bo rde r t rade .  A l though  the  Act  restri cted  t rade ,  the  text  and  e ffects suggested  tha t  i ts p ri m ary pu rpose  was to  con tro l  the  supp l y and  use  o f  l i quo r wi th i n

the  p rovi nce .  I t  the re fo re  d i d  no t  i n f ri nge  s.  121 .  Chri s Bred t  and  Ewa Kra j ewska ,  counse l  fo r the  In te rveners the  Canad i an  Cham ber o f  Com m erce  and  the  Canad i an

Federa t i on  o f  Independen t  Busi nesses.

Godbou t  v.  Pagé ,  2017  SCC 18  — Insu rance  l aw (Québec).  T he  i ssue  was the  i n te rp re ta t i on  o f  the  Québec Au tom ob i l e  Act  and  whe the r i t  pe rm i t ted  i nd i vi dua l s to

b ri ng  ci vi l  cl a i m s aga i nst  th i rd  pa rt i es.  T he  m a j o ri ty he l d  tha t  the  i m m un i ty con fe rred  by the  sta tu te  app l i es to  subsequen t  i n j u ri es i f  they a re  su ff i ci en t l y cl ose l y l i nked

to  the  au tom ob i l e  acci den t ;  i n  th i s case ,  the  ci vi l  cl a i m s were  ba rred .  M ark Ph i l l i ps and  Ém i l i e  Ju tras,  counse l  fo r the  Responden ts,  An i ck Du l ong ,  M oreno  M ore l l i ,

M art i n  Lavi gne ,  Jacques Toueg  and  Hôp i ta l  du  Sacré -Coeur de  M on tréa l .

D2  Con tract i ng  L td .  v.  T he  Bank o f  Nova  Sco t i a ,  2016  BCCA 366  — banki ng  l aw — fo rged  cheques.  Corpora te  p l a i n t i f f  he l d  bank accoun t  f rom  wh i ch  num erous

cheques were  d rawn  wh i ch  i t  a l l eged  were  no t  au tho ri zed .  One  o f  the  two  au tho ri zed  si gna to ri es o f  the  p l a i n t i f f  fo rged  the  si gna tu re  o f  the  o the r au tho ri zed  si gna to ry

on  the  cheques a t  i ssue .  Bo th  si gna to ri es knew tha t  fo rged  cheques were  be i ng  d rawn  on  the  accoun t .  A f te r sum m ary t ri a l ,  the  BC Suprem e Court  he l d  tha t  the  p l a i n t i f f

was p recl uded  f rom  se t t i ng  up  the  fo rge ry o r wan t  o f  au tho ri ty aga i nst  the  Bank and  d i sm i ssed  the  act i on .  He l d :  Appea l  d i sm i ssed .  T here  was no  revi ewab l e  e rro r.  D.

Ross M cGowan and  M i che l l e  T.  M an i ago  fo r the  responden t ,  T he  Bank o f  Nova  Sco t i a .



Tri n i ty Weste rn  Un i ve rsi ty v.  Law Soci e ty o f  Upper Canada ,  2018  SCC 33  — Freedom  o f  Re l i g i on  — Equa l i ty Ri gh ts — Regu l a t i on  o f  Lega l  Pro fessi on .  T he  Court

uphe l d  the  Law Soci e ty o f  Upper Canada 's deci si on  to  deny accred i ta t i on  to  T ri n i ty Weste rn  Un i ve rsi ty's p roposed  l aw schoo l  based  on  i ts m anda to ry convenan t  wh i ch

proh i b i ted  sexua l  i n t i m acy ou tsi de  o f  he te rosexua l  m arri age .  T he  Law Soci e ty's deci si on  si gn i f i can t l y advanced  the  sta tu to ry ob j ect i ves o f  equa l  access to  the  l ega l

p ro fessi on  and  p reven t i ng  si gn i f i can t  ha rm  to  LGBT Q peop l e ,  and  had  on l y a  m i no r i m pact  on  the  re l i g i ous f reedom  o f  T WU's com m un i ty m em bers.  T he  deci si on

reached  a  p roport i ona te  ba l ance  and  was the re fo re  reasonab l e .  Guy Pra t te ,  Duncan  Au l t  and  Nad i a  Effend i ,  counse l  fo r the  Responden t ,  the  Law Soci e ty o f  Upper

Canada .

Teva  Canada  L i m i ted  v.  T D Canada  T rust ,  2017  SCC 51  — Com m erci a l  Law — Bi l l s o f  exchange  — Banks.  A pharm aceu t i ca l  com pany wh i ch  fe l l  vi ct i m  to  a  f raudu l en t

cheque  schem e cl a i m ed  tha t  the  banks were  l i ab l e  fo r the  to rt  o f  conversi on .  T he  i ssue  was whe the r the  banks cou l d  re l y on  the  de fence  i n  s.  20 (5 ) o f  the  B i l l s o f

Exchange  Act  fo r cheques m ade  ou t  to  " f i ct i t i ous o r non-exi st i ng "  payees.  T he  Court  a l l owed  the  appea l  and  found  tha t  i t  was appropri a te  tha t  the  bank bear the  ri sks

and  l osses associ a ted  wi th  the  b i l l s o f  exchange  system  ra the r than  the  d rawer o f  the  cheques.  M art i n  Scl i si zzi ,  Hea the r Pessi one  and  Ca i t l i n  Sa i nsbury,  Counse l  fo r

the  Responden t ,  Bank o f  Nova  Sco t i a .

De l o i t te  &  Touche  v.  L i ven t  Inc,  2016  SCCA No  84  — Neg l i gence  — Duty o f  Care  — Aud i to rs.  T h i s case  concerned  De l o i t te 's exposure  to  l i ab i l i ty as an  aud i to r fo r

co rpo ra te /shareho l de r l osses resu l t i ng  f rom  fraud .  T he  Court  he l d  tha t  De l o i t te  had  no  du ty o f  ca re  to  the  shareho l de rs fo r i ts act i ons i n  p repari ng  a  p ress re l ease  and

com fo rt  l e t te r,  si nce  they fe l l  ou tsi de  o f  i ts undertaki ng  to  assi st  fo r the  pu rpose  o f  he l p i ng  to  so l i ci t  i nvestm en t.  However,  De l o i t te  d i d  have  a  p revi ousl y-recogn i zed

du ty o f  ca re  i n  re l a t i on  to  i ts p repara t i on  o f  a  sta tu to ry aud i t  and  was the re fo re  responsi b l e  fo r sha reho l de r l osses tha t  cou l d  have  been  avo i ded  wi th  a  p roper aud i t .

Guy Pra t te ,  Duncan  Au l t  and  Nad i a  Effend i ,  counse l  fo r the  In te rvener,  Charte red  Accoun tan ts Canada .

Canad i an  Paci f i c Ra i l way Co  v.  Canada  (At to rney Genera l ),  2016  SCC 1  — Adm i n i st ra t i ve  l aw. T he  i ssue  was whe the r a  regu l a to ry agency had  the  au tho ri ty to  am end

regu l a t i ons pe rta i n i ng  to  “i n te rswi tch i ng ” i n  the  ra i l way i ndustry.  T he  Court  ru l ed  tha t  the  regu l a to ry body had  d i scre t i ona ry powers to  bo th  m ake  and  am end  the

i m pugned  regu l a t i ons.  Guy Pra t te  and  Nad i a  Effend i ,  counse l  fo r the  In te rvener,  Ra i l way Associ a t i on  o f  Canada .

Worl d  Bank Group  v.  Wa l l ace ,  2016  SCC 15  — Pub l i c In te rna t i ona l  Law — Juri sd i ct i ona l  i m m un i ty.  T he  i ssues were  whe the r the  Worl d  Bank Group  cou l d  be  sub j ect  to

a  p roduct i on  o rde r i n  l i gh t  o f  ce rta i n  i m m un i t i es i n  the  o rgan i za t i ons’ govern i ng  docum ents,  and  i f  so ,  whe the r the  docum ents sough t  to  be  p roduced  were  re l evan t  to

a  wi re tap  cha l l enge .  T he  Court  he l d  tha t  the  i m m un i t i es d i d  app l y,  and  i n  any even t  the  p roduct i on  o rde r shou l d  no t  have  been  i ssued .  Guy Pra t te ,  Duncan  Au l t  and

Nad i a  Effend i ,  counse l  fo r the  In te rveners,  European  Bank fo r Reconstruct i on  and  Deve l opm ent,  Organ i sa t i on  fo r Econom i c Co-Opera t i on  and  Deve l opm ent,  A fri can

Deve l opm ent Bank Group ,  Asi an  Deve l opm ent Bank,  In te r-Am eri can  Deve l opm ent Bank,  and  Nord i c Investm en t Bank.

M arsha l l  v.  Un i ted  Furn i tu re  Warehouse  L i m i ted  Partne rsh i p ,  2015  BCCA 252 ,  a ff 'g  2013  BCSC 2050 ,  l eave  to  appea l  to  Suprem e Court  o f  Canada  den i ed  wi th  costs

(M arch  17 ,  2016) — Cl ass Act i ons — Cert i f i ca t i on  Den i ed  — Consum er Law. T he  p l a i n t i f fs sough t  to  ce rt i fy a  cl ass act i on  aga i nst  the  responden ts on  the  basi s tha t  they

m i sl ed  consum ers i n to  be l i evi ng  tha t  a  "cash  voucher"  p rog ram  adm i n i ste red  by a  th i rd  pa rty was guaran teed ,  and  i n  fact  adm i n i ste red  by the  responden ts.  T he  BC

Suprem e Court  re fused  to  ce rt i fy the  cl a i m . T he  Court  o f  Appea l  d i sm i ssed  the  appea l .  T he  cham bers j udge  d i d  no t  e rr i n  concl ud i ng  tha t  the  cl a i m  l acked

com m ona l i ty.  Each  custom er had  a  d i ffe ren t  experi ence  i n  the  sto res,  as o ra l  rep resen ta t i ons were  m ade  i n  add i t i on  to  wri t ten  rep resen ta t i ons.  Leave  to  appea l  to  SCC

sough t  and  den i ed  wi th  costs.  Brad  W. Di xon  and  M i che l l e  T.  M an i ago  fo r the  responden ts,  Un i ted  Furn i tu re  Warehouse  L i m i ted  Partne rsh i p ,  Un i ted  Furn i tu re

Warehouse  (2004) Corpora t i on ,  Un i ted  Furn i tu re  GP L td . ,  T he  Bri ck Warehouse  L i m i ted  Partne rsh i p ,  T he  Bri ck GP L td . ,  T he  Bri ck Fu rn i tu re  Warehouse  L td . ,  and  T he

Bri ck Warehouse  Corpora t i on .

Loyo l a  Hi gh  Schoo l  v.  Québec (At to rney Genera l ),  2015  SCC 12  — Hum an ri gh ts — Freedom  o f  re l i g i on  — Schoo l s — M anda to ry e th i cs and  re l i g i ous cu l tu re  p rog ram .

Québec had  st i pu l a ted  tha t  schoo l s were  requ i red  to  teach  the  p rovi nci a l  cu rri cu l um  from  a  neu tra l  pe rspect i ve .  T he  l ega l  i ssue  i n  th i s case  was whe the r Loyo l a  Hi gh

Schoo l ,  a  p ri va te  Ca tho l i c schoo l ,  was requ i red  to  teach  i ts re l i g i on  and  e th i cs course  f rom  a  "neu tra l "  ang l e .  T he  Court  he l d  tha t  Québec’s requ i rem en t tha t  the

courses be  taugh t  f rom  a  neu tra l  po i n t  o f  vi ew un j ust i f i ab l y t renched  on  the  re l i g i ous f reedom s o f  teachers and  re l i g i ous schoo l s.  M ark Ph i l l i ps and  Jacques S.  Darche ,

counse l  fo r the  Appe l l an ts,  Loyo l a  Hi gh  Schoo l  and  John  Zucch i .

Carte r v.  Canada  (At to rney Genera l ),  2015  SCC 5  — Ri gh t  to  l i fe ,  l i be rty and  securi ty o f  the  pe rson  — Fundam enta l  j ust i ce .  T h i s case  was abou t  whe the r the

cri m i na l i za t i on  o f  assi sted  dyi ng  vi o l a ted  i nd i vi dua l s’ const i tu t i ona l  ri gh ts.  T he  Court  he l d  tha t  the  b l anke t  p roh i b i t i on  concern i ng  physi ci an -assi sted  dea th  encroached

on  i nd i vi dua l s’ au tonom y and  d i gn i ty.  Hence ,  the  i m pugned  p rovi si ons were  unconst i tu t i ona l .  Chri stopher D.  Bred t  and  M argo t  Fi n l ey,  counse l  fo r the  In te rvener,  the

Canad i an  Ci vi l  L i be rt i es Associ a t i on .

Hi nse  v.  Canada  (At to rney Genera l ),  2015  SCC 35  — Crown l i ab i l i ty — Pre roga t i ves — Pub l i c l aw i m m un i ty.  T he  appe l l an t  was wrong fu l l y convi cted .  As a  resu l t ,  the

town  o f  M on t-Lauri e r pa i d  h i m  $5 ,550 ,000  i n  com pensa t i on .  T he  appe l l an t  cl a i m ed  tha t  th i s am oun t was i nsu ff i ci en t  and  a rgued  tha t  si nce  the  M i n i ste r o f  Just i ce  d i d

no t  end  h i s i nca rce ra t i on  ea rl i e r (based  on  the  M i n i ste r’s power o f  m ercy),  the  Crown was l i ab l e  fo r dam ages.  T he  Court  he l d  tha t  the  M i n i ste r d i d  no t  e rr i n  exe rci si ng

h i s d i scre t i ona ry power o f  m ercy and ,  the re fo re ,  d i sm i ssed  the  cl a i m . Guy Pra t te ,  A l exander De  Zordo  and  M arc-André  Grou ,  counse l  fo r the  Appe l l an t ,  Ré j ean  Hi nse .

T ransCanada  P i pe l i ne  Ven tu res L td .  v.  A l be rta  (Energy and  Ut i l i t i es Board ),  2008  ABCA 55 ;  T ransCanada  P i pe l i ne  Ven tu res L td .  v.  A l be rta  (Ut i l i t i es Com m i ssi on ),  2010

ABCA 96 ;  Wi l l i am s Energy (Canada) Inc.  v.  A l be rta  Ut i l i t i es Com m i ssi on ,  2014  ABCA 51  — T hese  a re  a  se ri es o f  appea l s concern i ng  the  i n te rp re ta t i on  o f  the  A l be rta



Pub l i c Ut i l i t i es Act  and  the  Gas Ut i l i t i es Act  and  regu l a t i ons the reunder.  T he  appea l s re l a ted  to  a t tem pts by sh i ppers to  have  the  AUC overri de  the i r l ong  te rm

transporta t i on  con tracts,  wh i ch  they o r the i r assi gnors si gned  to  have  the  p i pe l i ne  bu i l t ,  and  regu l a te  the  p i pe l i ne .  Ul t i m a te l y,  the  Court  o f  Appea l  found  tha t  i n  the

absence  o f  an  o rde r-i n -counci l ,  wh i ch  was no t  fo rthcom i ng ,  i t  d i d  no t  have  the  j u ri sd i ct i on  to  regu l a te  the  p i pe l i ne .  Frank R.  Fo ran ,  Q.C.,  counse l  fo r the  Appe l l an t ,

T ransCanada  P i pe l i ne  Ven tu res L td . ,  2008  ABCA 55 .Frank R.  Fo ran ,  Q.C.,  Ju l i e  G. Hopki ns,  counse l  fo r Appe l l an t  T ransCanada  P i pe l i ne  Ven tu res L td . ,  2010  ABCA 96 .

Frank R.  Fo ran ,  Q.C.,  Ju l i e  G. Hopki ns,  counse l  fo r the  Responden t  T ransCanada  P i pe l i ne  Ven tu res L td . ,  2014  ABCA 51 .

Canad i an  Na t i ona l  Ra i l way Co  v.  Canada  (At to rney Genera l ),  2014  SCC 40  — Adm i n i st ra t i ve  l aw — T ransporta t i on  l aw — Boards and  t ri buna l s.  T he  i ssue  was whe the r

the  Governor i n  Counci l  has the  sta tu to ry power to  va ry o r resci nd  regu l a to ry deci si ons m ade  by the  Canad i an  T ransporta t i on  Agency pu rsuan t  to  the  Canada

T ransporta t i on  Act .  T he  Court  ru l ed  tha t ,  based  on  the  b road  l anguage  i n  the  sta tu te ,  the  Governor i n  Counci l  can  va ry the  regu l a to ry deci si ons m ade  by the  Canad i an

T ransporta t i on  Agency concern i ng  ra i l way f re i gh t  ra tes.  Guy Pra t te ,  Nad i a  Effend i  and  Éri c Harvey fo r the  Appe l l an t ,  Canad i an  Na t i ona l  Ra i l way Com pany.

Tsi l hqo t ’i n  Na t i on  v.  Bri t i sh  Co l um b i a ,  2014  SCC 44  — Abori g i na l  t i t l e  — Land  cl a i m s.  T he  i ssue  i n  th i s case  was whe the r a  sem i -nom ad i c Abori g i na l  g roup  cou l d

estab l i sh  the i r l and  cl a i m s a t  l aw and  wha t  ough t  to  be  the  appropri a te  approach  i n  de te rm i n i ng  such  cl a i m s.  T he  Court  sta ted  tha t  sem i -nom ad i c Abori g i na l  peop l es

can  estab l i sh  l and  t i t l e  th rough  a  pu rposi ve  test  tha t  i n fe rs whe the r sa i d  peop l es occup i ed  a  te rri to ry based  on  h i sto ri ca l  i n fe rences.  Pa tri ck G. Foy and  Kenne th  J.

Tyl e r,  counse l  fo r the  Responden ts Her M a j esty the  Queen  i n  Ri gh t  o f  the  Provi nce  o f  Bri t i sh  Co l um b i a  and  the  Reg i ona l  M anager o f  the  Cari boo  Forest  Reg i on .

Kazem i  Esta te  v.  Isl am i c Repub l i c o f  I ran ,  2014  SCC 62  — Charte r o f  Ri gh ts and  Freedom s — Ri gh t  to  securi ty o f  pe rson  — Sovere i gn  i m m un i ty.  T he  i ssue  was

whe the r sta tu to ry p rovi si ons wh i ch  ba rred  Canad i an  ci t i zens f rom  com m enci ng  ci vi l  su i ts aga i nst  fo re i gn  governm ents passed  const i tu t i ona l  scru t i ny.  T he  Court  he l d

tha t  the  i m pugned  sta tu to ry p rovi si ons were  const i tu t i ona l ,  whereby i nd i vi dua l s were  p recl uded  f rom  su i ng  fo re i gn  governm ents i n  Canad i an  courts.  Chri stopher D.

Bred t  and  Hea the r Pessi one ,  counse l  fo r Am i cus Curi ae  (Chri stopher D.  Bred t).

Bruno  App l i ance  and  Furn i tu re  Inc v.  Hryn i ak,  2014  SCC 8  — Sum m ary j udgm ent.  T h i s case  was abou t  the  ci rcum stances i n  wh i ch  sum m ary j udgm ent can  be  g ran ted .

T he  Court  ru l ed  tha t  i n  o rde r to  i m prove  access to  j ust i ce ,  sum m ary j udgm ents shou l d  be  m ore  l i be ra l l y g ran ted .  Davi d  W. Sco t t ,  Q.C.,  co -counse l  fo r the  In te rvener,

the  Advoca tes’ Soci e ty.

Ci na r Corpora t i on  v.  Rob i nson ,  2013  SCC 73  — In te l l ectua l  Property — Evi dence .  T h i s case  ra i sed  quest i ons abou t  how to  d i st i ngu i sh  whe the r a  work i s a  copy o f  a

p revi ousl y pub l i shed  work.  Speci f i ca l l y,  the  Court  was tasked  wi th  t ryi ng  to  i n te rp re t  the  te rm  "substan t i a l  pa rts"  i n  the  i n te l l ectua l  p roperty dom a i n .  T he  Court  he l d

tha t  the  p l a i n t i f f ’s copyri gh ts were  i n f ri nged ;  f rom  a  l ayperson ’s pe rspect i ve ,  the  work i n  quest i on  was ve ry si m i l a r to  the  o ri g i na l .  Guy Pra t te ,  Dan i e l  Urbas and  M arc-

André  Grou ,  counse l  fo r the  In te rvener,  Chri st i an  Davi n .

AIC L i m i ted  v.  Fi scher,  2013  SCC 69  — Cl ass act i ons — Cert i f i ca t i on  — Pre fe rab i l i ty.  T he  case  was abou t  whe the r i t  was p re fe rab l e  to  pu rsue  th i s m a tte r as a  cl ass

act i on  o r as a  p roceed i ng  be fo re  the  On ta ri o  Securi t i es Com m i ssi on .  T he  Court  ru l ed  tha t  i t  was p re fe rab l e  to  ce rt i fy th i s m a tte r as a  cl ass act i on  because ,  am ong

o the r th i ngs,  the re  was no  o the r p rocedure  ava i l ab l e  to  a ffo rd  m ean i ng fu l  rem ed i es.  Jam es D.G. Doug l as,  Davi d  Di  Pao l o  and  M argo t  Fi n l ey,  counse l  fo r the

Appe l l an t ,  A IC L i m i ted .

Am ara tunga  v.  Northwest  A t l an t i c Fi she ri es Organ i za t i on ,  2013  SCC 66  — Pub l i c i n te rna t i ona l  l aw — Juri sd i ct i ona l  i m m un i ty — In te rna t i ona l  o rgan i za t i ons.  T he  l ega l

i ssue  was whe the r i nd i vi dua l s can  b ri ng  act i ons aga i nst  i n te rna t i ona l  governm enta l  o rgan i za t i ons fo r dom est i c m a tte rs such  as b reaches o f  an  em p l oym ent con tract .

T he  Court  ru l ed  tha t  to  ensure  tha t  i n te rna t i ona l  o rgan i za t i ons a re  f ree  f rom  dom est i c i n te rfe rences,  i t  i s i m portan t  to  g i ve  e ffect  to  the  p ri vi l eges and  the  l ega l

i m m un i t i es tha t  such  o rgan i za t i ons possess.  T hese  i m m un i t i es p roh i b i t  the  appe l l an t  f rom  com m enci ng  a  su i t  aga i nst  an  i n te rna t i ona l  o rgan i za t i on  i n  a  Canad i an

court .  Ewa  Kra j ewska  and  Hea the r Pessi one ,  counse l  fo r the  In te rvener,  Canad i an  Ci vi l  L i be rt i es Associ a t i on .

Ed i ge r v.  Johnston ,  2013  SCC 18  — Torts — Neg l i gence  — Causa t i on .T he  p l a i n t i f f  su ffe red  a  t raum at i c i nci den t  du ri ng  he r b i rth ,  wh i ch  l ed  to  pe rm anen t and  severe

b ra i n  dam age . T he  quest i on  was whe the r the  docto r (responden t)’s b reach  o f  the  standard  o f  ca re  caused  the  p l a i n t i f f ’s i n j u ri es.  T he  Court  ru l ed  tha t  the  t ri a l  j udge

d i d  no t  e rr i n  ho l d i ng  the  physi ci an  l i ab l e .  Vi ncen t  R.K.  Orchard ,  Pau l  T.  M cGi ve rn ,  Susanne  Raab  and  Steven  Hoyer,  counse l  fo r the  Appe l l an t .

Québec (At to rney Genera l ) v.  A ,  2013  SCC 5  — Ri gh t  to  equa l i ty — Di scri m i na t i on  based  on  m ari ta l  sta tus — De  facto  spouses.  T he  l ega l  i ssue  was whe the r sta tu to ry

p rovi si ons wh i ch  excl uded  de  facto  spouses f rom  pa tri m on i a l  and  spousa l  support  ri gh ts vi o l a ted  equa l i ty ri gh ts under the  Charte r o f  Ri gh ts and  Freedom s. T he  Court

ru l ed  tha t  a l though  the  i m pugned  p rovi si ons b reached  equa l i ty ri gh ts,  they were  none the l ess j ust i f i ab l e  i n  a  f ree  and  dem ocra t i c soci e ty:  the  p rovi si ons i m posed

reasonab l e  l i m i ts concern i ng  to  whom  spousa l  support  i s owed . Guy Pra t te  and  M ark Ph i l l i ps,  counse l  fo r the  Responden t ,  A .

Op i tz v.  Wrzesnewskyj ,  2012  SCC 55  — El ect i on  l aw. T he  i ssue  was the  appropri a te  test  fo r de te rm i n i ng  whe the r vo tes shou l d  be  i nva l i da ted  on  accoun t  o f  p rocedura l

i rregu l a ri t i es i n  a  con tested  e l ect i on .  T he  m a j o ri ty he l d  tha t  the  substan t i ve  approach  shou l d  be  adop ted ,  consi sten t  wi th  the  underl yi ng  Charte r ri gh t  to  vo te .  Davi d  Di

Pao l o  and  A l essandra  Nosko ,  counse l  fo r the  Responden ts,  M arc M ayrand  (Ch i e f  E l ecto ra l  Off i ce r) and  A l l an  Sperl i ng  (Re tu rn i ng  Off i ce r,  E tob i coke  Cen tre ).

SL v.  Com m i ssi on  sco l a i re  des Chênes,  2012  SCC 7  — Hum an ri gh ts — Freedom  o f  re l i g i on  — Schoo l s — M anda to ry e th i cs and  re l i g i ous cu l tu re  p rog ram . In  th i s case ,

the  appe l l an ts a rgued  tha t  the i r ch i l d ren  shou l d  be  exem pted  f rom  a  sta te  m anda ted  re l i g i on  and  e th i cs course  tha t  taugh t  va ri ous re l i g i ons’ tene ts f rom  neu tra l



perspect i ves.  T he  Court  ru l ed  tha t  the  schoo l  board ’s re fusa l  to  p rovi de  such  exem pt i on  d i d  no t  b reach  the  pa ren ts’ and  the  ch i l d ren ’s re l i g i ous f reedom s. M ark Ph i l l i ps

and  Guy Pra t te ,  counse l  fo r the  Appe l l an ts,  S .L .  and  D.J.

Bou  M a l hab  v.  Di ffusi on  M étrom éd i a  CM R Inc,  2011  SCC 9  — Ci vi l  l i ab i l i ty — De fam at i on .  T he  i ssue  was whe the r,  i n  a  p roposed  cl ass act i on ,  a  rad i o  host  had  ci vi l

l i ab i l i ty fo r m aki ng  raci st  com m ents ove r the  rad i o  abou t  M on trea l  taxi  d ri ve rs.  T he  Court  he l d  tha t  the  p l a i n t i f f  was unab l e  to  p rove  tha t  the  raci st  sta tem en t i n

quest i on  pe rsona l l y i n j u red  h i m . Accord i ng l y,  the  Court  re fused  to  p rovi de  com pensa t i on  and  d i sm i ssed  the  appea l .  Guy Pra t te  and  Jean-P i e rre  M i chaud ,  counse l  fo r

the  In te rvener,  the  Canad i an  Broadcast i ng  Corpora t i on .

Canada  (At to rney Genera l ) v.  PHS Com m un i ty Servi ces Soci e ty,  2011  SCC 44  — Charte r o f  Ri gh ts and  Freedom s — Ri gh t  to  l i fe ,  l i be rty and  securi ty o f  the  pe rson  —

Safe  i n j ect i on  si te .  T he  l ega l  i ssue  was whe the r a  M i n i ste r’s deci si on  to  stop  fund i ng  sa fe  i n j ect i on  si tes b reached  i nd i vi dua l s’ const i tu t i ona l  p ro tect i ons.  T he  Court

he l d  tha t  such  reduct i ons i n  fund i ng  j eopard i zed  the  securi ty o f  vu l ne rab l e  com m un i t i es.  Hence ,  the  M i n i ste r’s deci si on  d i d  no t  pass const i tu t i ona l  m uste r.  Guy Pra t te ,

Nad i a  Effend i  and  Jean  Ne l son ,  counse l  fo r the  In te rvener,  the  Canad i an  M ed i ca l  Associ a t i on .

R v.  Ka t i gbak,  2011  SCC 48  — Cri m i na l  l aw —Defences.  T he  i ssue  was how to  i n te rp re t  a  key de fence  regard i ng  the  o ffence  o f  possessi ng  ch i l d  po rnography.  Due  to

l eg i sl a t i ve  am endm ents,  i t  was uncl ea r i n  the  sta tu te  whe the r i nd i vi dua l s can  be  excu l pa ted  f rom  be i ng  charged  wi th  possessi ng  ch i l d  po rnography i f  they were  i n

possessi on  o f  such  m ate ri a l s fo r educa t i ona l  and  a rt i st i c pu rposes.  T he  Court  he l d  tha t  an  ob j ect i ve  approach  shou l d  be  adop ted  i n  i n te rp re t i ng  such  a  de fence .  T he

test  shou l d  scru t i n i ze  whe the r "pub l i c good"  i s ach i eved  by the  m ate ri a l s i n  quest i on .  Chri stopher D.  Bred t  and  M argo t  Fi n l ey,  counse l  fo r the  In te rvener,  Canad i an

Ci vi l  L i be rt i es Associ a t i on .

Koub i  v.  M azda  Canada ,  2010  BCSC 650  and  2011  BCSC 59 ,  rev’d  2012  BCCA 310 ,  l eave  to  appea l  to  Suprem e Court  o f  Canada  den i ed  wi th  costs (January 17 ,  2013)

— cl ass act i ons — ce rt i f i ca t i on  den i ed  — wa i ve r o f  to rt  — consum er l aw. T he  p l a i n t i f f  pu rchased  a  veh i cl e .  T h i rd  pa rty th i eves began  ta rge t i ng  tha t  m ode l  o f  veh i cl e ,

and  the  m ed i a  began  report i ng  abou t  the  b reak-i ns.  M azda  Canada  deve l oped  a  l ock re i n fo rcem ent,  wh i ch  was i nsta l l ed  a t  no  charge .  T he  p l a i n t i f f  a l l eged  tha t  she

had  pu rchased  the  m ode l  o f  veh i cl e  based  on  rep resen ta t i ons tha t  the  veh i cl e  had  a  h i gh  l eve l  o f  qua l i ty and  cra f tsm ansh i p  and  exh i b i ted  a t ten t i on  to  de ta i l ,

i ncl ud i ng  door l ocks.  She  m ade  cl a i m s aga i nst  M azda  Canada  under bo th  the  Sa l e  o f  Goods Act  and  the  Bri t i sh  Co l um b i a  Consum er Pro tect i on  Act .  She  cl a i m ed

" rest i tu t i ona ry dam ages" ,  d i sgo rgem ent o f  p ro f i ts and  wa i ve r o f  to rt .  T he  BC Suprem e Court  ce rt i f i ed  the  cl a i m . On  appea l ,  he l d :  appea l  a l l owed . T he  cham bers j udge

erred  i n  ce rt i fyi ng  the  cl a i m . T he  p l ead i ngs d i d  no t  d i scl ose  a  cause  o f  act i on .  Leave  to  Appea l  to  SCC sough t  and  den i ed ,  wi th  costs.  Brad  W. Di xon  and  M i che l l e  T.

M an i ago  fo r the  appe l l an t ,  M azda  Canada .

T he  Gl obe  and  M a i l  v.  Canada  (At to rney Genera l ),  2010  SCC 41  — Charte r o f  Ri gh ts and  Freedom s — Freedom  o f  exp ressi on  — Pub l i ca t i on  ban .  T h i s case  pe rta i ned

to  whe the r (i ) j ou rna l i sts a re  requ i red  to  revea l  the i r sou rces to  the  court  fo r an  ongo i ng  l i t i ga t i on ;  and  (i i ) the  court  can  i m pose  a  b l anke t  pub l i ca t i on  ban  abou t

se t t l em en t nego t i a t i ons wi thou t  encroach i ng  on  j ou rna l i sts’ f reedom  o f  exp ressi on .  T he  Court  ru l ed  tha t  i t  was con tra ry to  the  pub l i c i n te rest  to  com pe l  j ou rna l i sts to

revea l  the i r sou rces.  Fu rthe r,  the  b l anke t  pub l i ca t i on  ban  b reached  Charte r p ro tect i ons.  Chri stopher D.  Bred t  and  Cara  Fa i th  Zwi be l ,  counse l  fo r the  In te rvener,  the

Canad i an  Ci vi l  L i be rt i es Associ a t i on .

On ta ri o  (Pub l i c Sa fe ty and  Securi ty) v.  Cri m i na l  Lawyers' Associ a t i on ,  2010  SCC 23  — Freedom  o f  exp ressi on  — Scope  — Access to  governm ent he l d  i n fo rm at i on  —

T he responden ts a rgued  tha t  the  M i n i ste r’s deci si on  to  no t  to  d i scl ose  reports regard i ng  a  m urder case  and  po l i ce  abuses vi o l a ted  the i r f reedom  o f  exp ressi on

pro tect i ons.  T he  Court  he l d  tha t  f reedom  o f  exp ressi on  was no t  vi o l a ted  because  som e o f  the  docum ents i n  quest i on  were  exem pted  f rom  pub l i c d i scl osu re  due  to

so l i ci to r-cl i en t  p ri vi l ege .  Guy Pra t te  and  Nad i a  Effend i ,  counse l  fo r the  In te rvener,  Federa t i on  o f  Law Soci e t i es o f  Canada .

M orrow v.  Zhang ,  2009  ABCA 215 ,  l eave  to  appea l  to  the  Suprem e Court  o f  Canada  den i ed  — Charte r o f  Ri gh ts — Equa l i ty — Insu rance .  A l be rta  passed  the  M i no r

In j u ry Regu l a t i on  (M IR) to  address concerns re l a t i ng  to  the  ri si ng  cost  o f  m o to r veh i cl e  i nsu rance  p rem i um s and  the  i ncrease  i n  un i nsu red  d ri ve rs.  T he  M IR i m posed  a

$4 ,000  cap  on  non-pecun i a ry dam ages fo r m i no r i n j u ri es.  In j u red  p l a i n t i f fs cha l l enged  the  cap ,  and  the  t ri a l  j udge  found  a  vi o l a t i on  o f  s.  15  tha t  was no t  saved  under

s.  1 .  T he  Court  o f  Appea l  a l l owed  the  appea l .  When  the  en t i re  l eg i sl a t i ve  schem e was consi de red ,  i ncl ud i ng  p ro toco l s fo r d i agnosi ng  and  t rea t i ng  m i no r so f t  t i ssue

i n j u ri es,  i ncreases i n  m ed i ca l  bene f i ts,  and  caps on  au tom ob i l e  i nsu rance  fo r a l l  A l be rtans,  the  $4 ,000  cap  was no t  d i scri m i na to ry.  Frank R.  Fo ran ,  Q.C.,  Ju l i e  G.

Hopki ns,  as counse l  fo r the  Appe l l an t /Cross-Responden t ,  Her M a j esty the  Queen  i n  Ri gh t  o f  A l be rta .

Canad i an  Na t i ona l  Ra i l way Co  v.  Roya l  and  Sun  A l l i ance  Insu rance  Co  o f  Canada ,  2008  SCC 66  — Insu rance  — "A l l  ri sks"  i nsu rance  — Construct i on .  T he  i ssue  was

whe the r an  "a l l  ri sk"  i nsu rance  po l i cy ag reed  to  by the  appe l l an t  cove red  dam ages stem m i ng  f rom  an  i nnova t i ve  ra i l way techno l ogy.  T he  Court  he l d  tha t  the  po l i cy

was b road  enough  to  encom pass such  dam age . Guy Pra t te ,  Ri chard  H.  Shaban  and  Sharon  C. Voge l ,  counse l  fo r the  Appe l l an ts,  Canad i an  Na t i ona l  Ra i l way Com pany,

Grand  T runk Weste rn  Ra i l road  Inco rpo ra ted  and  St .  Cl a i r Tunne l  Com pany.

Phoen i x Bu l k Carri e rs L i m i ted  v.  Krem i kovt i zi  T rade ,  2007  SCC 13  — M ari t i m e  l aw — Juri sd i ct i on  i n  rem . T he  i ssue  was the  i n te rp re ta t i on  o f  the  Federa l  Courts Act

and  the  court ’s i n  rem  j u ri sd i ct i on  the reunder.  T he  Court  he l d  tha t  i n  rem  j u ri sd i ct i on  can  be  exe rci sed ,  and  ca rgo  se i zed ,  once  a  con tract  o f  a ff re i gh tm en t pe rta i ns to

the  ca rri age  o f  tha t  ca rgo  and  the  con tract  has a l l eged l y been  b reached .  P.  Je rem y Bo l ge r,  Pe te r G. Pam e l ,  Jean-M ari e  Fon ta i ne  and  Ri ck Wi l l i am s,  counse l  fo r the

Appe l l an t ,  Phoen i x Bu l k Carri e rs L i m i ted .
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