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ARTICLE

Ontario Superior Court Released its Decision in Green v. The Hospital for Sick Children
et al

T he  ru l i ng  suggests tha t  cl ass p roceed i ngs a re  no t  a l ways the  best  way to  ach i eve  access to  j ust i ce .

 

On  Novem ber 1 ,  2017 ,  the  On ta ri o  Superi o r Court  re l eased  i ts deci si on  i n  Green  v.  The  Hosp i ta l  fo r S i ck Ch i l d ren  e t  a l.  Just i ce  Pere l l  d i sm i ssed  the
p l a i n t i f f ’s m o t i on  to  ce rt i fy a  cl ass act i on  re l a ted  to  ha i r test i ng  pe rfo rm ed  a t  the  hosp i ta l ’s M o the ri sk Drug  Test i ng  Labora to ry.

Just i ce  Pere l l  found  tha t  a  cl ass act i on  was no t  the  appropri a te  p rocedure  i n  the  ci rcum stances,  tha t  i t  wou l d  i m pede  p rocedura l  j ust i ce ,  and  tha t  i t
wou l d  fa i l  to  ach i eve  substan t i ve  j ust i ce .  Just i ce  Pere l l  re j ected  the  p l a i n t i f f ’s m o t i on  on  th ree  o f  the  f i ve  g rounds requ i red  under the  Cl ass
Proceed i ngs Act,  f i nd i ng  (1 ) a  cl ass p roceed i ng  was no t  the  p re fe rab l e  p rocedure  fo r the  cl a i m s as they were  too  i nd i vi dua l i st i c,  (2 ) the  p roposed  cl ass
m em bers’ cl a i m s d i d  no t  sha re  com m on i ssues and  (3 ) the  p roposed  rep resen ta t i ve  p l a i n t i f f ’s l i t i ga t i on  p l an  was i nadequa te .  T he  ru l i ng  suggests tha t
cl ass p roceed i ngs a re  no t  a l ways the  best  way to  ach i eve  access to  j ust i ce ,  especi a l l y i n  ci rcum stances where  the  i ssues i n  the  act i on  a re  i nhe ren t l y
i nd i vi dua l .

Background

T he  M otheri sk Drug  Test i ng  Lab  pe rfo rm ed  ha i r test i ng  used  to  con f i rm  exposure  to  d rugs and  a l coho l  i n  i nd i vi dua l s be tween  1997  and  2015 .  T he  test
resu l ts were  used  i n  a  va ri e ty o f  con texts,  i ncl ud i ng  ch i l d  we l fa re  p roceed i ngs,  fam i l y l aw d i spu tes and  cri m i na l  p roceed i ngs.

Concerns were  ra i sed  i n  2014  tha t  the  l abo ra to ry’s test  resu l ts were  un re l i ab l e .  T he  p roposed  cl ass act i on  was com m enced  i n  2015  by one  i nd i vi dua l
whose  ha i r was tested  by the  l abo ra to ry.  T he  act i on  a l l eges tha t  i naccura te  test  resu l ts con tri bu ted  to  a  de l ay i n  the  p l a i n t i f f  be i ng  g ran ted  fu l l  access
to  he r son  fo l l owi ng  a  Ch i l d ren ’s A i d  Soci e ty (“CAS”) apprehensi on .  T he  p l a i n t i f f  sough t  to  ce rt i fy the  act i on  as a  cl ass p roceed i ng  on  beha l f  o f  a l l
i nd i vi dua l s who  rece i ved  posi t i ve  ha i r tests f rom  the  l abo ra to ry be tween  2005  and  2015 ,  a rgu i ng  they had  a l l  su ffe red  si m i l a r ha rm  as a  resu l t  o f  the
i m pact  o f  ha i r test i ng  on  the i r fam i l y.

T he  de fendan ts a rgued  tha t  the  na tu re  o f  the  p roposed  cl ass m em bers’ cl a i m s were  too  i nd i vi dua l i st i c to  be  appropri a te l y ad j ud i ca ted  i n  a  cl ass
p roceed i ng .  Ul t i m a te l y,  i n  eve ry case  the  ad j ud i ca to r wou l d  need  to  exam i ne  whe the r a  speci f i c test  was accura te ,  and  i f  no t ,  whe the r any i naccuraci es
adverse l y a ffected  the  p l a i n t i f f ;  tha t  quest i on  cou l d  no t  be  fa i rl y answered  wi thou t  a  fu l l  exp l o ra t i on  o f  each  case  on  an  i nd i vi dua l  basi s.

Decis ion

T he  Court  accep ted  the  de fendan ts’ a rgum ent and  found  tha t  a  cl ass p roceed i ng  wou l d  p l ace  obstacl es i n  the  way o f  any p l a i n t i f f  seeki ng  to  recover
dam ages,  i m ped i ng  one  o f  the  ve ry goa l s o f  a  cl ass p roceed i ng :  access to  j ust i ce .

T he  deci si on  i s g rounded  i n  sect i on  5  o f  the  Cl ass Proceed i ngs Act,  wh i ch  estab l i shes f i ve  requ i rem en ts fo r an  act i on  to  be  ce rt i f i ed  as a  cl ass
p roceed i ng .  T he  Court  concl uded  the  act i on  fa i l ed  to  m ee t th ree  ou t  o f  the  f i ve  requ i rem en ts.

T he  “m ost  p rob l em at i c” i ssue  fo r the  Court  was tha t  a  cl ass p roceed i ng  was no t  the  p re fe rab l e  p rocedure  fo r advanci ng  the  p roposed  cl ass m em bers’
cl a i m s.  T he  Court  found  tha t  l i t t l e  cou l d  be  reso l ved  on  a  cl ass wi de  basi s and  the  m a j o ri ty o f  the  l i t i ga t i on  wou l d  be  l e f t  to  an  i nd i vi dua l  i ssues t ri a l .
T hose  i ssues tha t  wou l d  rem a i n  to  be  l i t i ga ted  on  an  i nd i vi dua l  basi s i ncl uded  a t  l east  fou r ou t  o f  the  f i ve  e l em en ts o f  a  cl a i m  i n  neg l i gence :  tha t  a
du ty o f  ca re  was owed , tha t  the  p l a i n t i f f  su ffe red  com pensab l e  dam ages,  tha t  the  dam ages were  caused  by a  b reach  o f  the  standard  o f  ca re  and  tha t  the
dam ages were  no t  too  rem ote  i n  l aw. In  add i t i on ,  a l l  i nd i vi dua l  i ssues t ri a l s wou l d  need  to  address apport i onm ent o f  l i ab i l i ty.

Just i ce  Pere l l  concl uded  tha t  reso l u t i on  o f  the  p roposed  com m on i ssues wou l d  do  l i t t l e  to  advance  the  case  o f  any p l a i n t i f f .  Even  i f  the  com m on i ssues
tri a l  were  to  concl ude  tha t  the  test  resu l ts were  genera l l y un re l i ab l e ,  an  i nd i vi dua l  p l a i n t i f f  wou l d  st i l l  need  to  p rove  tha t  the  test  i n  the i r case  was
unre l i ab l e ,  was re l i ed  on ,  and  caused  dam age . T he  necessi ty o f  addressi ng  these  i nd i vi dua l  i ssues m ean t tha t  a  com m on i ssues t ri a l  wou l d  be  an
unnecessary hu rd l e  fo r p roposed  cl ass m em bers wi th  l eg i t i m a te  cl a i m s,  and  tha t  those  i nd i vi dua l s wou l d  be  be t te r se rved  by b ri ng i ng  the i r cl a i m s usi ng
regu l a r ci vi l  p rocedure .

In  add i t i on ,  the  Court  found  tha t  the  act i on  fa i l ed  to  m ee t the  Cl ass Proceed i ngs Act requ i rem en t tha t  the re  be  com m on quest i ons shared  be tween  the
proposed  cl ass m em bers and  tha t  the  rep resen ta t i ve  p l a i n t i f f  p rovi de  a  workab l e  l i t i ga t i on  p l an .

On  the  fo rm er,  the  Court  concl uded  tha t  wh i l e  the  cl ass m em bers m ay ostensi b l y sha re  b road  com m on quest i ons,  those  quest i ons were  no t  a  substan t i a l
pa rt  o f  each  p roposed  cl ass m em ber’s cl a i m  and  wou l d  no t  m ove  the  act i on  fo rward  i n  a  m ean i ng fu l  m anner.

On  the  l a t te r po i n t ,  the  Court  concl uded  tha t  the  l i t i ga t i on  p l an  p roposed  by the  rep resen ta t i ve  p l a i n t i f f  was bo th  un feasi b l e  and  pa l pab l y p rocedura l l y
un fa i r.  T he  p l an  i gno red  the  d i ff i cu l t  fo rensi c i ssues app l i cab l e  to  eve ry i nd i vi dua l  ana l ysi s.  T ha t  f l aw fu rthe r em phasi zed  to  Just i ce  Pere l l  why a  cl ass
p roceed i ng  was no t  the  p re fe rab l e  p rocedure .

T he  Hosp i ta l  fo r S i ck Ch i l d ren  was rep resen ted  by Ka te  Crawfo rd,  Logan  Crowe l l and  Naveen  Hassan o f  BLG's Hea l th  Law and  Cl ass Act i ons p ract i ce
g roups,  and  Barry Gl aspe l l o f  Gl aspe l l  Cl ass Act i ons.
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