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ARTICLE

If  you don’t Like the Answer, Just Ignore the Rules: Government of Canada Intends to
Disregard WTO Rules Limiting Repetitive Use of Safeguard Measures

On M onday,  June  3  the  Governm ent o f  Canada  i n t roduced  am endm ents to  Canad i an  l aw to  e l i m i na te ,  fo r two  years,  l i m i ta t i ons on  Canada ’s ab i l i ty to
re -i m pose  sa feguard  m easures on  i m ported  goods.  Vi ew the  No t i ce  o f  Ways and  M eans M ot i on  (M o t i on ) tab l i ng  the  am endm ents.

T he  am endm ents i n t roduced  on  June  3  a re  i n  response  to  i n tensi ve  pub l i c and  p ri va te  l obbyi ng  by dom est i c stee l  p roducers,  a f te r the  CIT T  concl uded
on  Apri l  3  tha t  sa feguards were  no t  warran ted  on  f i ve  o f  the  seven  stee l  ca tegori es (and  no t  warran ted  fo r ce rta i n  coun tri es such  as Korea  on  the
rem a i n i ng  two  ca tegori es) on  wh i ch  the  Governm ent app l i ed  p rovi si ona l  sa feguards l ast  October 25 .

Sa feguards a re  t rade  restri ct i ons tha t  can  be  app l i ed  to  address a  sharp  i ncrease  i n  i m ports tha t  i s causi ng  o r th rea ten i ng  to  cause  se ri ous i n j u ry to  a
dom est i c i ndustry.  Because  sa feguards a re  i m posed  on  fa i rl y t raded  goods ra the r than  on  goods tha t  a re  be i ng  dum ped  o r subsi d i zed ,  i n te rna t i ona l
t rade  ru l es st ri ct l y l i m i t  the i r use .

Under the  WT O Agreement on  Sa feguards,  a  coun try m ay i m pose  a  sa feguard  m easure  p rovi si ona l l y fo r up  to  two  hundred  days du ri ng  wh i ch  i t  m ust  ask
an  i ndependen t  i nvest i ga t i ng  au tho ri ty to  de te rm i ne  whe the r the  sa feguard  m easure  i s j ust i f i ed .  I f  the  i nvest i ga t i ng  au tho ri ty concl udes tha t  i t  i s no t
j ust i f i ed ,  the  m easure  m ust  be  rem oved .  In  Canada ,  tha t  i nvest i ga t i ng  au tho ri ty i s the  Canad i an  In te rna t i ona l  T rade  T ri buna l  (CIT T ).  As a  resu l t  o f  the
CIT T ’s deci si on  the  Governm ent was fo rced  ea rl i e r th i s sp ri ng  to  rem ove  the  sa feguard  quo tas and  su rtaxes tha t  i t  had  i m posed  on  those  stee l
ca tegori es.

To  p reven t  coun tri es f rom  p rom pt l y re -i m posi ng  ano the r p rovi si ona l  sa feguard  m easure  a f te r the  i n i t i a l  m easure  has been  re j ected  by the  i nvest i ga t i ng
au tho ri ty,  the  WT O ru l es speci f i ca l l y p roh i b i t  the  re -i m posi t i on  o f  a  sa feguard  on  the  sam e p roducts fo r a  ce rta i n  pe ri od .  In  the  case  o f  Canada ’s stee l
sa feguards,  wh i ch  were  i n  p l ace  fo r m ore  than  180  days,  tha t  pe ri od  i s a t  l east  two  years under WT O ru l es.  T he  June  3  am endm ents wou l d  repea l  the
p rovi si ons o f  Canad i an  l aw tha t  g i ve  e ffect  to  the  WT O ru l es p roh i b i t i ng  the  re -i m posi t i on  o f  sa feguards on  the  sam e goods wi th i n  two  years.

T ha t  i s,  the  Governm ent i s enab l i ng  i tse l f  to  d i sregard  i ts WT O com m i tm en ts by re -i m posi ng  sa feguards on  the  sam e stee l  p roducts fo r wh i ch  the  CIT T,
fo l l owi ng  a  m on ths’-l ong  i nqu i ry tha t  i ncl uded  two  weeks o f  heari ngs,  dozens o f  wi tnesses and  ove r 38 ,000  pages o f  evi dence  and  a rgum ent,  concl uded
cou l d  no t  be  j ust i f i ed .  T h i s i s unpreceden ted  i n  Canada  and  l i ke l y any o the r WT O M em ber.

T he  M ot i on  l eaves unchanged  subsect i on  5 (3 .1 ) o f  the  Export  and  Import  Pe rmi ts Act,  wh i ch  p roh i b i ts the  add i t i on  to  the  Im port  Con tro l  L i st  o f  any
goods sub j ect  to  a  re -i m posed  sa feguard  be fo re  the  pe ri od  requ i red  by the  WT O ru l es has e l apsed .  As a  resu l t ,  any sa feguard  tha t  i s re -i m posed  on  the
stee l  p roducts tha t  were  the  sub j ect  o f  the  October 25 ,  2018  sa feguard  o rde r wou l d  have  to  take  the  fo rm  o f  a  st ra i gh t  su rtax ra the r than  a  quo ta  o r
ta ri f f -ra te  quo ta ,  because  quo tas a re  adm i n i ste red  th rough  the  Im port  Con tro l  L i st .

Desp i te  i ts p ro fessed  com m i tm en t to  a  ru l es-based  t rad i ng  system  susta i ned  by the  WT O, the  Governm ent has i m p l i ci t l y acknowl edged  tha t  the
am endm ents a re  so  i t  can  break those  ru l es:  i t  has st ructu red  the  repea l  o f  the  re l evan t  l aw to  l ast  fo r two  years,  a f te r wh i ch  the  cu rren t  p roh i b i t i ons
wou l d  be  re i nsta ted .

In  the  t rade  l aw worl d ,  th i s i s known as a  “h i t  and  run ” m easure  because  as a  p ract i ca l  m a tte r i t  l i ke l y wi l l  exp i re  be fo re  any cha l l enge  to  i t  by t rad i ng
partne rs can  run  i ts cou rse  th rough  the  WT O’s d i spu te  se t t l em en t system . T h i s i s a  pa rt i cu l a rl y d i scourag i ng  approach  f rom  Canada  g i ven  tha t  i t  has
p l ayed  a  l ead i ng  ro l e  advoca t i ng  WT O re fo rm s i n tended  to  st reng then  a  ru l es-based  t rad i ng  system  wi th  robust  and  m ean i ng fu l  d i sci p l i nes on  WT O
non-com p l i an t  behavi ou r.

T ha t  does no t  m ean , however,  tha t  Canada  wi l l  no t  face  a  backl ash  i f  i t  re -i m poses sa feguards tha t  f l y i n  the  face  o f  i ts WT O com m i tm en ts and  thus
harm  the  l eg i t i m a te  t rad i ng  i n te rests o f  o the r WT O M em bers — the  sam e i n te rests tha t  Canada  vi g i l an t l y p ro tects fo r i ts exporte rs.  As Canada  i tse l f
dem onstra ted  when  i t  i m posed  un i l a te ra l  ta ri f fs i n  response  to  the  US sec.  232  ta ri f fs on  stee l  and  a l um i num , t rad i ng  pa rtne rs m ay deci de  tha t  they too
can  d i sregard  the i r com m i tm en ts and  re ta l i a te  i m m ed i a te l y wi thou t  wa i t i ng  fo r au tho ri za t i on  th rough  the  WT O d i spu te  se t t l em en t p rocess.  Canad i an
exporte rs vu l ne rab l e  to  such  re ta l i a t i on ,  i n  the  ag ri -food  and  o the r secto rs,  the re fo re  shou l d  be  deep l y concerned  by these  i m pend i ng  changes to
Canad i an  l aw, as they face  be i ng  sacri f i ced  to  the  i n te rests o f  Canada ’s fo re i gn  owned  stee l  p roducers.
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