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ARTICLE

Changes to Ontario’s Class Proceedings Act passed into law
On Ju l y 7 ,  2020 ,  On ta ri o ’s Leg i sl a t i ve  Assem b l y passed  B i l l  161 ,  the  Smarte r and  Stronger Just i ce  Act ,  2020.  T he  Act ,  wh i ch  ga i ned  Roya l  Assen t  the
next  day,  am ends a  num ber o f  sta tu tes,  i ncl ud i ng  the  Cl ass Proceed i ngs Act ,  1992  (CPA).  T hese  changes to  the  CPA a re  now l aw, and  wi l l  o ff i ci a l l y
com e i n to  fo rce  on  a  p rocl am at i on  da te  to  be  f i xed  i n  the  fu tu re .

BLG has p revi ousl y wri t ten  abou t  the  p roposed  changes to  the  CPA. M ost  o f  these  changes have  now been  fo rm a l l y enacted  i n to  l aw. Am ong  the  m ost
no teworthy changes to  the  CPA a re  changes to  the  ce rt i f i ca t i on  test ,  changes tha t  address the  p ro l i fe ra t i on  o f  com pet i ng  m u l t i -j u ri sd i ct i ona l  cl ass
p roceed i ngs,  changes to  the  re l a t i ve  ava i l ab i l i ty o f  p re -ce rt i f i ca t i on  m ot i ons and  changes to  appea l  rou tes.

Certification

T he  CPA’s ce rt i f i ca t i on -re l a ted  am endm ents add  new g l oss on  the  l ong -stand i ng  ce rt i f i ca t i on  requ i rem en t i n  sect i on  5 (1 )(d ) o f  the  CPA tha t  a  cl ass
act i on  m ust  be  “the  p re fe rab l e  p rocedure  fo r the  reso l u t i on  o f  the  com m on i ssues.” T he  am endm ents p rovi de  tha t ,  i n  o rde r fo r a  cl ass act i on  to  be  the
pre fe rab l e  p rocedure ,  i t  m ust  “a t  a  m i n i m um ” be  “superi o r to  a l l  reasonab l y ava i l ab l e  m eans” o f  addressi ng  cl ass m em bers’ cl a i m s,  and  the  p roposed
com m on i ssues to  be  addressed  by the  cl ass act i on  m ust  “p redom i na te  ove r any quest i ons a ffect i ng  on l y i nd i vi dua l  cl ass m em bers.” T hese  new
predom i nance  and  superi o ri ty requ i rem en ts wi l l  reduce  the  num ber o f  p roposed  cl ass act i ons tha t  sa t i sfy the  “p re fe rab l e  p rocedure ” cri te ri on  fo r
ce rt i f i ca t i on  i n  On ta ri o .

Multi-jurisdictional class actions

T he  m u l t i -j u ri sd i ct i ona l  am endm ents to  the  CPA exp l i ci t l y ca l l  on  the  On ta ri o  cou rt  to  have  regard  to  com pet i ng  cl ass act i ons i n  o the r Canad i an
j u ri sd i ct i ons i nvo l vi ng  the  sam e o r si m i l a r sub j ect  m a tte r.  When  a  m ot i on  fo r ce rt i f i ca t i on  i s b rough t  i n  On ta ri o  i n  a  m u l t i -j u ri sd i ct i ona l  cl ass
p roceed i ng ,  the  rep resen ta t i ve  p l a i n t i f f  i s now requ i red  to  g i ve  no t i ce  o f  the  m ot i on  to  a  p roposed  rep resen ta t i ve  p l a i n t i f f  i n  a  com pet i ng  m u l t i -
j u ri sd i ct i ona l  p roceed i ng ,  who  wi l l  be  en t i t l ed  to  m ake  subm i ssi ons a t  ce rt i f i ca t i on .  In  de te rm i n i ng  whe the r the  cl ass act i on  i s the  “p re fe rab l e
p rocedure ,” am endm ents to  the  CPA now m anda te  a  de te rm i na t i on  by the  On ta ri o  cou rt  as to  “whe the r i t  wou l d  be  p re fe rab l e  fo r som e o r a l l  o f  the
cl a i m s o f  som e o r a l l  o f  the  cl ass m em bers,  o r som e o r a l l  o f  the  com m on i ssues ra i sed  by those  cl a i m s,  to  be  reso l ved  i n  the  p roceed i ng  com m enced  i n
the  o the r j u ri sd i ct i on  i nstead  o f  i n  the  p roceed i ng  under [ the  CPA].”

Pre-certification motions

T he  am ended  CPA wi l l  i n t roduce  a  new sect i on  4 .1 ,  wh i ch  appears desi gned  to  faci l i ta te  a  g rea te r num ber o f  p re -ce rt i f i ca t i on  m ot i ons.  P l a i n t i f fs i n
p roposed  cl ass p roceed i ngs,  who  genera l l y wan t  the  ce rt i f i ca t i on  m ot i on  to  be  the  f i rst  o rde r o f  busi ness,  tend  to  resi st  such  m ot i ons.  Wh i l e  cl ass
p roceed i ngs j udges a l ready have  the  d i scre t i on  to  pe rm i t  p re -ce rt i f i ca t i on  m ot i ons i n  l i m i ted  ci rcum stances,  sect i on  4 .1  exp ressl y requ i res tha t  a  p re -
ce rt i f i ca t i on  m ot i on  tha t  “m ay d i spose  o f  the  p roceed i ng  i n  who l e  o r i n  pa rt ,  o r na rrow the  i ssues to  be  de te rm i ned  o r the  evi dence  to  be  adduced” be
heard  be fo re  ce rt i f i ca t i on ,  sub j ect  to  the  d i scre t i on  o f  the  cl ass p roceed i ngs j udge  to  o rde r tha t  the  p roposed  m ot i on  be  heard  a t  the  sam e t i m e  as the
cert i f i ca t i on  m ot i on .  I t  i s ve ry l i ke l y tha t  sect i on  4 .1  wi l l  em bo l den  de fendan ts i n  p roposed  cl ass p roceed i ngs to  b ri ng  a  g rea te r num ber o f  p re -
ce rt i f i ca t i on  m ot i ons,  a t tem pt i ng  to  na rrow the  scope  o f  p roposed  cl ass p roceed i ngs pend i ng  aga i nst  them .

Appeal routes

T he  am endm ents to  the  CPA e l i m i na te  appea l s o f  ce rt i f i ca t i on  deci si ons to  the  Di vi si ona l  Court ,  and  i n t roduce  a  reci p roca l  ri gh t  o f  appea l  by e i the r a
p roposed  rep resen ta t i ve  p l a i n t i f f  o r a  de fendan t  d i rect l y to  the  Court  o f  Appea l  fo r On ta ri o .  T h i s change  to  the  CPA rece i ved  b road  support ,  as i t
t runca tes the  appea l  rou tes fo r ce rt i f i ca t i on  and  wi l l  l ead  to  t i m e l y f i na l  de te rm i na t i ons regard i ng  whe the r a  p roposed  cl ass act i on  passes the
cert i f i ca t i on  hu rd l e .

T he  sweep i ng  changes to  m odern  cl ass act i ons b rough t  abou t  by the  am endm ents to  the  CPA wi l l  have  a  si gn i f i can t  e ffect  on  cl ass act i ons i n  On ta ri o  i n
the  years ahead .  Once  the  p rocl am at i on  da te  i s f i na l i zed  fo r these  am endm ents,  BLG wi l l  re l ease  a  m ore  de ta i l ed  ana l ysi s o f  the  am ended  CPA and  i ts
expected  i m p l i ca t i ons.

By:  Ian  C.  M a tthews,  Gl enn  Zaka i b,  Davi d  E l m an
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