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ARTICLE

Municipality Slides Away from Liability... Again
In  the  recen t  deci si on  o f  Mart i n  v.  Ba rri e  (Ci ty),  2018  ONCA 499 ,  the  Court  o f  Appea l  uphe l d  the  t ri a l  j udge ’s deci si on  con f i rm i ng  tha t  the  standard  o f
ca re  o f  an  occup i e r pu rsuan t  to  s.  3  o f  the  Occup i e rs’  L i ab i l i ty Act,  1990  i s no t  one  o f  pe rfect i on .

In  February 2011 ,  the  p l a i n t i f f ,  M s.  M art i n ,  a t tended  the  Wi n te rfest  and  Fest i va l  o f  Ice  (the  "Fest i va l " ) hosted  annua l l y by the  Ci ty o f  Barri e  (the  "Ci ty" ).
Wh i l e  a t  the  Fest i va l ,  M s.  M art i n  and  he r two  ch i l d ren  deci ded  to  go  down a  snow sl i de  wh i ch  was speci f i ca l l y bu i l t  fo r the  Fest i va l .  T he  sl i de  was
desi gned  fo r guests (ch i l d ren  and  adu l ts) to  go  down fee t  f i rst ,  on  the i r bo t tom s. A f te r wa tch i ng  he r two  ch i l d ren  sa fe l y navi ga te  the  sl i de ,  i t  was M s.
M art i n ’s tu rn .  As she  p roceeded  down the  sl i de ,  M s.  M art i n  becam e worri ed  tha t  she  wou l d  st ri ke  a  sa fe ty fence  l oca ted  a t  the  base  o f  the  sl i de ,  and  so
dug  he r hee l s i n to  the  sl i de  to  sl ow he rse l f  down. In  do i ng  so ,  she  st ruck a  ha rdened  p i ece  o f  i ce  p ro trud i ng  f rom  the  sl i de ,  resu l t i ng  i n  i n j u ry.   

A t  t ri a l ,  the  Court  found  tha t  M s.  M art i n  d i gg i ng  he r fee t  i n to  the  snow was l i ke l y the  cause  o f  the  sm a l l  i ce  chunk be i ng  d i sl odged .  Fu rthe r,  the  Court
i nd i ca ted  tha t  a l though  the re  was som e i nheren t  ri sk known to  the  pa rt i ci pan ts usi ng  the  sl i de  (descri bed  as "Canad i an  an  act i vi ty as one  can  i m ag i ne" ),
the re  was a  posi t i ve  du ty on  the  Ci ty to  ensure  tha t  the  opera t i on  o f  the  sl i de  was done  i n  a  reasonab l y sa fe  way i n  the  ci rcum stance .  Consi de ri ng  the
Ci ty’s evi dence  wi th  respect  to  t ra i n i ng  i ts em p l oyees,  as we l l  as the  Ci ty’s m a i n tenance  and  m on i to ri ng  p rocedures,  the  Court  he l d  tha t  the  Ci ty had
m et the  standard  o f  ca re  o f  an  occup i e r.   Fo r a  m ore  de ta i l ed  ana l ysi s o f  the  t ri a l  j udge ’s deci si on ,  p l ease  see  the  fo l l owi ng  case  a l e rt  on  ou r websi te.

Court of Appeal Decis ion

T hree  i ssues were  ra i sed  on  Appea l :  (1 ) the  t ri a l  Judge ’s cha racte ri za t i on  o f  the  i ce  chunk as "sm a l l " ;  (2 ) the  i n fe rence  d rawn  f rom  hearsay evi dence
tha t  M s.  M ari n  heard  a  Ci ty em p l oyee  say " I  have  to  f i l l  th i s aga i n ” i m m ed i a te l y a f te r she  was i n j u red ;  and  (3 ) and  the  t ri a l  Judge ’s concl usi on  re l a t i ng
to  the  standard  o f  ca re  (de ta i l ed  a t  pa ra .  52  o f  the  l ower Courts deci si on  and  rep roduced  be l ow):

I  f i nd  tha t  i n  the  ci rcum stances o f  th i s case ,  the  standard  o f  ca re  was sa t i sf i ed .  T he  Ci ty o f  Barri e  took adequa te  and  reasonab l e  steps to  sa feguard  the
guests usi ng  the  snow sl i de  a t  Wi n te rfest .  T he  con text  i s i m portan t .   T he  snow sl i de  i s a  g radua l l y sl oped  h i l l  on  wh i ch  pa trons sl i de  down on  the i r
"bo t tom s."  Wh i l e  speci f i c m easurem ents were  no t  tendered  i n to  evi dence ,  the  p i ctu res tendered  i n to  evi dence  suggest  tha t  the  h i l l  i s ne i the r steep  no r
ta l l .   Guests a re  no t  usi ng  devi ces such  as sl eds o r toboggans wh i ch  wou l d  o rd i na ri l y be  used  to  add  speed  to  the  descen t .  T he  evi dence  suggests tha t
guests com e [ to ]  a  qu i ck stop  a t  the  bo t tom  o f  the  sl i de .

T he  Court  o f  Appea l  qu i ckl y d i sm i ssed  the  f i rst  two  g rounds o f  appea l .  Wi th  respect  to  the  th i rd  g round  fo r appea l ,  the  Appe l l an t  a rgued  tha t  the  Ci ty
i nvi ted  the  pub l i c to  ri de  the  sl i de  and  tha t ,  i n  th i s con text ,  the  Ci ty fa i l ed  to  p rovi de  "a  system  o f  regu l a r i nspect i on  and  m a i n tenance  o f  the  run -o ff
a rea  o f  the  busy sl i de " .  In  re j ect i ng  th i s a rgum ent,  the  Court  o f  Appea l  he l d  tha t  " the  t ri a l  j udge  m ade  no  e rro r o f  any ki nd  –  l e t  a l one  a  pa l pab l e  and
overri d i ng  e rro r"  wi th  respect  to  the  app l i ca t i on  o f  evi dence  o f  i nspect i on  and  m a i n tenance .

Furthe r,  the  Court  o f  Appea l  adop ted  the  t ri a l  Judge ’s com m ents tha t  a l though  a  m ore  ri go rous i nspect i on  by the  Ci ty m ay have  revea l ed  the  hazard ,
such  a  f i nd i ng  wou l d  p l ace  too  h i gh  o f  an  onus on  the  Ci ty.

T he  Court  o f  Appea l  fu rthe r con f i rm ed  tha t  the  standard  o f  ca re  p l aced  on  an  occup i e r under s.  3  the  Occup i e rs’  L i ab i l i ty Act,  1990  i s one  o f
reasonab l eness and  no t  one  o f  pe rfect i on .  

By:  Jona than  T hoburn,  George  R. Wray
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