
February 01, 2018

ARTICLE

Employment Law: Key Decisions From 2017

We revis it  noteworthy cases in labour and employment law from 2017

T he  year 2017  b rough t  fo rth  num erous si gn i f i can t  deci si ons i n  em p l oym ent l aw across the  coun try.  We have  sum m ari zed  severa l  o f  these  i m pact fu l
deci si ons be l ow.

Part 1 — Québec

Syl vestre  v.  Di stri bu t i on  Zone  É l ectron i que  i nc. ,  2017  QCTAT  3655

Afte r an  em p l oyee  announced  h i s i n ten t i on  to  resi gn  h i s j ob  11  m on ths l a te r,  h i s em p l oye r deci ded  to  te rm i na te  h i s em p l oym ent be fo re  the  announced
te rm i na t i on  da te ,  deci d i ng  tha t  the  no t i ce  o f  resi gna t i on  pe ri od  was too  l ong .  App l yi ng  the  ru l i ng  o f  the  Suprem e Court  o f  Canada  i n  the  case
o f  Aspha l te  Desja rd i ns i nc.,  the  Tri buna l  admi n i st ra t i f  du  t rava i l reca l l ed  tha t  an  em p l oye r tha t  sho rtens the  pe ri od  o f  work announced  i n  the  no t i ce  o f
te rm i na t i on  g i ven  by an  em p l oyee  i s i n  fact  b reaki ng  the  con tract  o f  em p l oym ent un i l a te ra l l y.  In  Québec,  a  j ust  and  su ff i ci en t  cause  i s requ i red  to
te rm i na te  the  em p l oym ent o f  any em p l oyee  havi ng  m ore  than  two  years o f  se rvi ce .  S i nce  the  em p l oye r he re  had  no  se ri ous g rounds fo r sho rten i ng  the
no t i ce  o f  resi gna t i on  g i ven  by the  em p l oyee ,  the  Tri buna l  admi n i st ra t i f  du  t rava i l  o f  Québec concl uded  tha t  the  em p l oye r was ob l i ga ted  to  keep  the
em p l oyee  on  i ts sta ff  un t i l  the  announced  da te  o f  h i s resi gna t i on .  I t  shou l d  be  no ted  tha t  th i s deci si on  i s now the  sub j ect  o f  a  pend i ng  j ud i ci a l  revi ew
app l i ca t i on  i n  the  Superi o r Court  o f  Québec.  We reported  and  sum m ari zed  th i s deci si on  i n  ou r Decem ber newsl e t te r.

Del gad i l l o  v.  B l i nds To  Go  Inc. ,  2017  QCCA 818

In  Québec,  the  Act respect i ng  Labour Standards proh i b i ts any m em ber o f  “sen i o r m anageri a l  pe rsonne l ” f rom  f i l i ng  a  com p l a i n t  to  con test  the i r
d i sm i ssa l  be l i eved  to  be  wi thou t  j ust  and  su ff i ci en t  cause .  T he  concep t  o f  “sen i o r m anageri a l  pe rsonne l ” i s i n te rp re ted  restri ct i ve l y by Québec courts,
and  i n  the  con text  o f  the  pa rt i cu l a r facts o f  each  case .  Wi th  tha t  i n  m i nd ,  i n  th i s deci si on ,  the  Court  o f  Appea l  o f  Québec revi si ted  the  concep t  o f
“sen i o r m anageri a l  pe rsonne l ” wi th i n  the  m ean i ng  o f  the  Act ,  f i nd i ng  tha t  a l though  a  p l an t  m anager had  au tho ri ty ove r on l y one  departm en t (i n  th i s
case ,  ove r one  o f  the  com pany's two  m anu factu ri ng  p l an ts),  tha t  i nd i vi dua l  cou l d  neverthe l ess be  consi de red  pa rt  o f  the  “sen i o r m anageri a l  pe rsonne l ”
and  thus excl uded  f rom  exerci si ng  the  sta tu to ry rem edy.  T h i s j udgm ent a l so  h i gh l i gh ts the  i m portance  o f  taki ng  i n to  accoun t  the  pa rt i cu l a r con text  o f
the  busi ness concerned .  We reported  and  sum m ari zed  th i s deci si on  i n  ou r Sep tem ber newsl e t te r.

Bayouk  v.  ADT Canada  i nc. ,  2017  QCTAT  1301

T h i s deci si on  i s an  exce l l en t  app l i ca t i on  o f  the  p ri nci p l es govern i ng  construct i ve  d i sm i ssa l ,  especi a l l y i n  the  con text  o f  a  change  o f  com pany
ownersh i p .  T h i s case  con f i rm ed  tha t  an  em p l oye r i s en t i t l ed  to  a l te r an  em p l oyee 's du t i es and  responsi b i l i t i es a t  any t i m e ,  bu t  on l y i nso fa r as the i r
worki ng  cond i t i ons a re  no t  substan t i a l l y changed .  Here ,  the  em p l oye r had  m ade  som e changes to  the  em p l oyee 's du t i es a f te r the  com pany was
i n teg ra ted  i n to  the  newl y pu rchased  com pany,  and  had  assi gned  h i m  to  work i n  a  som ewhat d i ffe ren t  posi t i on .  However,  the  Tri buna l  admi n i st ra t i f  du
trava i l  concl uded  tha t  th i s change  was no t  tan tam oun t to  a  construct i ve  d i sm i ssa l ,  because  the  em p l oyee  had  no t  been  downgraded  to  a  l ower sta tus
nor had  the re  been  any m a j o r a l te ra t i on  o f  h i s responsi b i l i t i es.  T he  Tri buna l  admi n i st ra t i f  du  t rava i l  he l d  tha t  [T ransl a t i on ]  “em p l oym ent con tracts have
a  dynam i c na tu re ”,  and  tha t  tha t  was especi a l l y t rue  i n  the  con text  o f  the  sa l e  o f  a  busi ness,  i t  be i ng  understood  tha t  the  responsi b i l i t i es o f  m anagers
m ay a l ways be  sub j ected  to  ce rta i n  m od i f i ca t i ons wi thou t  the i r const i tu t i ng  any fo rm  o f  construct i ve  d i sm i ssa l .

Part 2 — Ontario

Wood v.  Fred  Dee l ey,  2017  ONCA 158

T he  On ta ri o  Court  o f  Appea l  he l d  tha t  an  em p l oye r's conduct  upon  te rm i na t i on  o r du ri ng  the  no t i ce  pe ri od  canno t  rem edy an  o the rwi se  i l l ega l  and
unen fo rceab l e  te rm i na t i on  cl ause .

In  th i s case ,  the  em p l oyee  si gned  an  em p l oym ent ag reem ent the  day a f te r she  com m enced  work fo r Fred  Dee l ey.  Wh i l e  the  Court  concl uded  tha t
si gn i ng  a  wri t ten  em p l oym ent ag reem ent the  day a f te r the  em p l oyee  com m enced  work d i d  no t  render the  ag reem ent unen fo rceab l e ,  i t  found  tha t  the
te rm i na t i on  cl ause  con ta i ned  i n  the  em p l oym ent ag reem ent i m properl y excl uded  the  em p l oyee ’s m i n i m um  sta tu to ry en t i t l em en t to  bene f i ts
con t i nua t i on  du ri ng  the  no t i ce  pe ri od .  T he  Court  a l so  sta ted  tha t  the  te rm i na t i on  cl ause  i m properl y com b i ned  sta tu to ry no t i ce  o f  te rm i na t i on  wi th
sta tu to ry severance  pay,  resu l t i ng  i n  an  am b i guous p rovi si on .  Nam e l y,  the  te rm i na t i on  p rovi si on  i m properl y crea ted  severa l  possi b l e  scenari os,  som e o f
wh i ch  were  no t  com p l i an t  wi th  the  Empl oyment S tandards Act ,  2000  ("ESA" ).  Accord i ng l y,  the  te rm i na t i on  cl ause  was vo i d  and  unen fo rceab l e .

Fi na l l y,  the  Court  concl uded  tha t  even  by p rovi d i ng  the  em p l oyee  wi th  m ore  than  he r m i n i m um  en t i t l em en ts under the  ESA upon  te rm i na t i on ,
i ncl ud i ng  bene f i ts con t i nua t i on  and  severance  pay,  an  unen fo rceab l e  te rm i na t i on  cl ause  canno t  be  rem ed i ed  a f te r the  fact  upon  te rm i na t i on .  An
em p l oyee  wi l l  be  en t i t l ed  to  reasonab l e  no t i ce  o f  te rm i na t i on  a t  com m on l aw i n  these  ci rcum stances equ i va l en t  to  n i ne  m on ths.  Fo r m ore  i n fo rm at i on
abou t  th i s case ,  p l ease  see  ou r a rt i cl e  i n  ou r M ay newsl e t te r.

Adam Papp  v Stokes Economi c Consu l t i ng  Inc.  and  Ernest  S tokes,  2017  ONSC 2357

In  Adam Papp  v.  S tokes Economi c Consu l ta t i on  Inc.  and  Ernest  S tokes,  the  On ta ri o  Superi o r Court  o f  Just i ce  addressed  when  a  fo rm er em p l oye r m ay be
he l d  l i ab l e ,  i ncl ud i ng  pe rsona l l y l i ab l e ,  fo r an  un favourab l e  re fe rence .  T he  Court  concl uded  tha t  the  em p l oye r m ade  an  honest  re fe rence  i n  good  fa i th
and ,  acco rd i ng l y,  was no t  l i ab l e  fo r de fam at i on .

In  th i s case ,  a  fo rm er em p l oyee  used  a  fo rm er em p l oye r as a  re fe rence  fo r h i s new j ob  app l i ca t i on .  T he  fo rm er em p l oye r gave  a  nega t i ve  revi ew, and
the  fo rm er em p l oyee  d i d  no t  ge t  the  j ob .  He  com m enced  an  act i on  aga i nst  h i s fo rm er em p l oye r fo r de fam at i on .  However,  the  fo rm er em p l oye r
succeeded  a t  t ri a l  on  bo th  the  de fences o f  j ust i f i ca t i on  and  o f  qua l i f i ed  p ri vi l ege .  T he  Court  concl uded  tha t  the  re fe rence  was j ust i f i ed  because  i t  was
based  on  ob j ect i ve  and  ve ri f i ab l e  facts.  T he  Court  fu rthe r concl uded  tha t  a  de fence  o f  qua l i f i ed  p ri vi l ege  exi sts when  a  fo rm er em p l oye r p rovi des a
re fe rence .  Em p l oye rs a re  pe rm i t ted  to  p rovi de  a  nega t i ve  re fe rence  as l ong  as the  em p l oye r i s no t  m o t i va ted  by m a l i ce .  As a  resu l t ,  the  Court  d i sm i ssed
the  cl a i m . Fo r m ore  i n fo rm at i on  abou t  th i s case ,  p l ease  see  ou r a rt i cl e  i n  ou r M ay newsl e t te r.

Nagri b i anko  v.  Se l ect  Wi ne  Merchan ts L td .,  2017  ONCA 540
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In  Nagri b i anko  v.  Se l ect  Wi ne  Merchan ts L td. ,  the  On ta ri o  Court  o f  Appea l  exam i ned  the  en fo rceab i l i ty o f  p roba t i onary cl auses and  u l t i m a te l y
concl uded  tha t  i f  pa rt i es to  an  em p l oym ent con tract  ag ree  to  a  p roba t i onary pe ri od ,  the  ri gh t  to  com m on l aw reasonab l e  no t i ce  can  be  rebu t ted  where
the  em p l oyee  i s te rm i na ted  du ri ng  the  p roba t i onary pe ri od .

In  i ts deci si on ,  the  Court  concl uded  tha t  even  a  ve ry b ri e f  p roba t i onary cl ause ,  “Proba t i on…Si x m on ths”,  was en fo rceab l e .  I t  sta ted  tha t  the  sta tus o f  a
p roba t i onary em p l oyee  has “acqu i red  a  cl ea r m ean i ng  a t  com m on l aw”,  enab l i ng  an  em p l oye r to  te rm i na te  an  em p l oyee  wi thou t  com m on l aw no t i ce
duri ng  the  p roba t i onary pe ri od  i f  the  em p l oye r m akes a  good  fa i th  de te rm i na t i on  tha t  the  em p l oyee  i s unsu i tab l e  fo r the  posi t i on .  Accord i ng l y,  the
em p l oyee  was on l y en t i t l ed  to  h i s m i n i m um  en t i t l em en ts under the  ESA i n  these  ci rcum stances.  Wh i l e  em p l oye rs a re  encouraged  to  d ra f t  m ore  p reci se
p roba t i onary cl auses fo r em p l oym ent ag reem ents,  th i s case  a ff i rm s tha t  the  te rm  “p roba t i on ” has a  we l l -estab l i shed  m ean i ng  tha t  pe rm i ts an  em p l oye r
to  te rm i na te  an  em p l oyee  wi thou t  reasonab l e  no t i ce  a f te r m aki ng  a  good  fa i th  assessm ent abou t  h i s o r he r su i tab i l i ty fo r a  posi t i on  where  a
p roba t i onary cl ause  has been  i ncl uded  i n  the  em p l oym ent con tract .

Part 3 — Alberta

Styl es v.  A l be rta  Investmen t Management Corpora t i on,  2017  ABCA 1

An  em p l oyee  was te rm i na ted  wi thou t  cause  a f te r th ree  years and  the  key i ssue  i n  th i s wrong fu l  d i sm i ssa l  case  was whe the r the  em p l oyee  was en t i t l ed  to
paym ents f rom  a  l ong -te rm  i ncen t i ve  p l an  ("LT IP" ) wh i ch  wou l d  no t  vest  un t i l  a f te r the  fou rth  year,  g i ven  the  fact  tha t  the  p l an  cl ea rl y sta ted  tha t  act i ve
em p l oym ent was a  cond i t i on  o f  the  LT IP en t i t l em en ts.

T h i s deci si on  f rom  the  A l be rta  Court  o f  Appea l  i s si gn i f i can t  fo r em p l oye rs as i t  con f i rm ed  tha t  em p l oye rs a re  no t  bound  by any com m on l aw du ty to
reasonab l y exe rci se  d i scre t i ona ry con tractua l  power.  In  reve rsi ng  the  l ower cou rt ’s deci si on  and  f i nd i ng  tha t  the  em p l oyee  was no t  en t i t l ed  to  the  LT IP
en t i t l em en t,  the  A l be rta  Court  o f  Appea l  re j ected  the  i dea  o f  the  du ty to  reasonab l y exe rci se  con tractua l  power,  con f i rm i ng  tha t  the  deci si on  to
te rm i na te  an  em p l oyee  wi thou t  cause  need  no t  be  j ust i f i ed  by the  em p l oye r.  T he  Court  fu rthe r con f i rm ed  tha t  the  courts m ust  en fo rce  the  te rm s o f
f ree l y nego t i a ted  em p l oym ent con tracts when  the  l anguage  and  m ean i ng  i s cl ea r.

Part 4 — Brit ish Columbia

Buchanan  v.  In t ro junct i on  L td .,  2017  BCSC 1002

In  a  si gn i f i can t  deci si on  o f  the  Bri t i sh  Co l um b i a  Suprem e Court ,  an  em p l oyee  who  was te rm i na ted  be fo re  h i s f i rst  day o f  work was awarded  wrong fu l
d i sm i ssa l  dam ages desp i te  a  p roba t i onary cl ause  i n  h i s em p l oym ent ag reem ent.

In  th i s case ,  In t ro j unct i on  L td .  o ffe red  M r.  Buchanan  fu l l -t i m e  em p l oym ent pu rsuan t  to  an  em p l oym ent ag reem ent da ted  October 16 ,  2016 ,  wi th  h i s work
schedu l ed  to  beg i n  on  Novem ber 1 ,  2016 .  T he  ag reem ent con ta i ned  a  cl ause  p rovi d i ng  fo r “a  p roba t i on  pe ri od  o f  th ree  m on ths beg i nn i ng  on  the
Effect i ve  Da te ” du ri ng  wh i ch  the  em p l oym ent cou l d  be  te rm i na ted  wi thou t  no t i ce .  In t ro j unct i on  then  changed  i ts m i nd  abou t  i ts sta ff i ng  needs and
a t tem pted  to  re tract  M r.  Buchanan ’s o ffe r o f  em p l oym ent two  days be fo re  he  was to  sta rt  work.  Instead ,  i t  o ffe red  h i m  som e short -te rm  work.  M r.
Buchanan  sued  fo r wrong fu l  d i sm i ssa l .  T he  Court  he l d  tha t  the  p roba t i onary cl ause  d i d  no t  app l y because  i t  d i d  no t  com m ence  un t i l  the  “E ffect i ve
Da te ” o f  Novem ber 1 ,  2016 ,  and  the  o ffe r was re tracted  p ri o r to  tha t  da te .  M oreover,  even  absen t  tha t  l anguage ,  the  Court  he l d  tha t  the  p roba t i onary
cl ause  cou l d  no t  have  been  app l i ed  because  the  pu rpose  o f  a  p roba t i onary pe ri od  i s to  a l l ow an  em p l oye r to  engage  i n  a  good  fa i th  assessm ent o f  an
em p l oyee 's su i tab i l i ty fo r the  j ob ,  and  tha t  was no t  possi b l e  he re  si nce  M r.  Buchanan  had  no t  worked  fo r a  si ng l e  day.  As a  resu l t ,  the  Court  concl uded
tha t  M r.  Buchanan  had  been  wrong fu l l y d i sm i ssed  and  he l d  tha t  he  was en t i t l ed  to  si x weeks’ pay i n  l i eu  o f  no t i ce .  Fo r m ore  i n fo rm at i on  abou t  th i s
case ,  p l ease  see  ou r a rt i cl e  i n  ou r October newsl e t te r.
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