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ARTICLE

Mother and Son Successful on Summary Judgment after Son’s Head-On Vehicle
Collision

In  the  recen t  deci si on  o f  Moush i  v.  S tephen,  2019  ONSC 3125 ,  the  On ta ri o  Superi o r Court  (Court ) consi de red  the  i m pact  o f  a  m en ta l  d i so rde r on  ci vi l
l i ab i l i ty wh i l e  a l so  consi de ri ng  the  i ssue  o f  possessi on  and  i m p l i ed  consen t .

T he  de fendan t  d ri ve r (Son) was d i scharged  f rom  the  hosp i ta l  fo l l owi ng  an  ove rn i gh t  i nvo l un ta ry adm i ssi on  fo r a  psych i a tri c eva l ua t i on .  Less then  30
m i nu tes a f te r he  l e f t  the  hosp i ta l ,  Son  took h i s m o the r’s ca r and  d rove  head-on  i n to  the  p l a i n t i f f ’s veh i cl e .  I t  was l a te r revea l ed  tha t  Son  had  been
a t tem pt i ng  to  d ri ve  h i m se l f  i n to  a  cem ent ba rri cade  when  the  co l l i si on  occu rred .  T he  p l a i n t i f f  cl a i m ed  fo r dam ages as a  resu l t  o f  the  co l l i si on .  Son  and
h i s m o the r (M o the r) were  bo th  nam ed as de fendan ts i n  the  act i on  and  bo th  b rough t  m o t i ons fo r sum m ary j udgm ent,  wh i ch  were  u l t i m a te l y successfu l .

Facts and Basis for Summary Judgment

Son was 37  years o l d  and  had  been  abusi ng  bo th  m ari j uana  and  a l coho l  i n  the  weeks be fo re  the  i nci den t .  T h i s l ed  to  i nci den ts o f  pa rano i a  and
depressi on ,  wh i ch  even tua l l y cu l m i na ted  wi th  h i m  a t tacki ng  a  po l i ce  o ff i ce r i n  an  apparen t  a t tem pted  “su i ci de  by cop ,” fo l l owi ng  wh i ch  he  was
hosp i ta l i zed  i nvo l un ta ri l y.  A f te r d i scharge  f rom  the  hosp i ta l ,  M o the r d rove  h i m  hom e. Af te r ge t t i ng  ou t  o f  the  veh i cl e ,  Son  g rabbed  the  keys f rom  the
i gn i t i on .  M o the r d i d  no t  i m m ed i a te l y dem and  the  re tu rn  o f  the  keys as she  be l i eved  he  was go i ng  to  ge t  i tem s ou t  o f  the  veh i cl e ’s t runk.  Instead ,  Son
go t  i n to  the  veh i cl e  and  l ocked  the  doors.  As soon  as M othe r rea l i zed  tha t  Son  i n tended  to  opera te  the  veh i cl e ,  she  began  pound i ng  on  the  wi ndows
and  te l l i ng  h i m  to  “stop ” and  “don ’t  do  th i s”,  bu t  he  d rove  away.

In  support  o f  he r m o t i on ,  M o the r a rgued  tha t  Son  d i d  no t  have  he r consen t  to  possess he r veh i cl e  and ,  the re fo re ,  she  was no t  vi ca ri ousl y l i ab l e  fo r the
co l l i si on .  M o the r a l so  den i ed  tha t  she  was neg l i gen t  i n  fa i l i ng  to  ensure  Son  cou l d  no t  take  he r keys.  Son  a rgued  tha t  he  cou l d  no t  be  ci vi l l y l i ab l e  fo r
h i s act i ons because  he  was su ffe ri ng  f rom  a  m en ta l  d i so rde r a t  the  t i m e  o f  the  co l l i si on .

Mother’s Motion

Sect i on  192(1 ) o f  the  Hi ghw ay Tra f f i c Act,  R.S.O. 1990 ,  c.  H.8  sta tes:

192(1 ) T he  d ri ve r o f  a  m o to r veh i cl e  o r st ree t  ca r i s l i ab l e  fo r l oss o r dam age  susta i ned  by any pe rson  by reason  o f  neg l i gence  i n  the  opera t i on
o f  the  m oto r veh i cl e  o r st ree t  ca r on  a  h i ghway.

As no ted  by the  Court ,  the  case  l aw i s cl ea r tha t  an  owner o f  a  veh i cl e  wi l l  be  vi ca ri ousl y l i ab l e  i f  the  owner has en trusted  possessi on  o f  the  veh i cl e  to
ano the r who  has d ri ven  the  veh i cl e  and  caused  a  co l l i si on .  An  owner canno t  escape  l i ab i l i ty on  the  basi s tha t  possessi on  o f  the  veh i cl e  was g i ven  bu t
the re  was no  pe rm i ssi on  to  opera te  the  veh i cl e .

T he  p l a i n t i f fs conceded  tha t  Son  d i d  no t  have  M other’s exp ress consen t .  However,  they took the  posi t i on  tha t  he  had  he r i m p l i ed  consen t  to  possess the
veh i cl e .  T he  Court  d i sag reed  fo r a  num ber o f  reasons,  no t i ng  tha t :

(i ) M o the r d i d  no t  g i ve  Son  the  keys,  he  g rabbed  them ;

(i i ) She  rem a i ned  wi th  the  veh i cl e  and  d i d  no t  re l i nqu i sh  i ts possessi on  to  h i m ; and

(i i i ) As soon  as she  rea l i zed  tha t  Son  i n tended  to  use  the  keys to  opera te  the  ca r,  she  t ri ed  to  rega i n  con tro l  o f  the  ca r and  to l d  h i m  to  stop .

On  the  i ssue  o f  whe the r M o the r was neg l i gen t ,  bo th  the  p l a i n t i f fs and  Son  asserted  tha t  she  was neg l i gen t  i n  fa i l i ng  to  p reven t  Son  f rom  g rabb i ng  the
keys and /o r i n  fa i l i ng  to  exe rt  p roper ca re  and  con tro l  ove r h i m  a f te r he  had  been  en trusted  to  he r ca re .  Wi th  respect  to  Son ’s m en ta l  sta te ,  M o the r had
been  wi th  h i m  a t  the  hosp i ta l  be fo re  h i s i nvo l un ta ry adm i ssi on ,  bu t  was no t  aware  o f  a l l  o f  the  de ta i l s,  i ncl ud i ng  h i s a t tem pted  su i ci de .  T he  Court
found  tha t  a t  the  re l evan t  t i m es,  she  d i d  no t  know tha t  Son  was experi enci ng  a  psycho t i c ep i sode  and  tha t  M o the r’s ag reem ent to  d ri ve  Son  to  a  de tox
cen tre  tha t  a f te rnoon  d i d  no t  m ean  she  had  assum ed “ca re  and  con tro l ” ove r h i m . T he  Court  concl uded  tha t  no  du ty o f  ca re  was crea ted  by M othe r’s
pa ren t-ch i l d  re l a t i onsh i p  to  Son ,  no r by M othe r’s ag reem ent to  d ri ve  h i m  hom e f rom  the  hosp i ta l .  As to  he r a l l eged  neg l i gence  i n  fa i l i ng  to  keep  he r
keys away f rom  Son ,  the  Court  found  tha t  i t  was no t  fo reseeab l e  tha t  Son  wou l d  pu rsue  a  p l an  o f  su i ci de  tha t  wou l d  i nvo l ve  the  possessi on  o f  the
veh i cl e  and  pu t t i ng  o the rs a t  ri sk.

Fo r the  fo rego i ng  reasons,  the  m othe r was en t i re l y successfu l  on  he r m o t i on  fo r sum m ary j udgm ent.

Son’s Motion

T he  i ssue  on  Son ’s m o t i on  fo r sum m ary j udgm ent was whe the r he  was su ffe ri ng  f rom  an  acu te  m en ta l  d i so rde r tha t  rendered  h i m  i ncapab l e  o f
understand i ng  o r appreci a t i ng  a  du ty to  take  ca re  fo r o the rs.  As no ted  by the  Court ,  the  quest i on  “i s no t  l i m i ted  to  the  ba re  i nqu i ry whe the r o r no t  [ the
d ri ve r]  a t  the  t i m e  o f  the  co l l i si on  was l abouri ng  under th i s pa rt i cu l a r de l usi on ,  bu t  whe the r o r no t  he  understood  and  appreci a ted  the  du ty upon  h i m  to
take  ca re ,  and  whe the r he  was d i sab l ed ,  as a  resu l t  o f  any de l usi on ,  f rom  d i scharg i ng  tha t  du ty. ”

A t  the  re l a ted  cri m i na l  t ri a l ,  Son  was found  no t  cri m i na l l y responsi b l e .  He  recovered  f rom  the  one-t i m e  psycho t i c ep i sode  tha t  p receded  the  co l l i si on
and  experts and  t rea t i ng  physi ci ans ag reed  tha t  Son 's psycho t i c ep i sode  was caused  by substance  abuse .  S i nce  the  i nci den t ,  he  had  been  ab l e  to
absta i n  f rom  a l coho l  and  m ari j uana .



T he  Court  concl uded  tha t  Son  was su ffe ri ng  f rom  a  substance-i nduced  psychosi s a t  the  t i m e  o f  the  co l l i si on .  Fu rthe r,  he  had  p roven  tha t  he  l acked  the
ab i l i ty to  understand  and  appreci a te  the  du ty upon  h i m  to  take  ca re  i n  the  ci rcum stances o f  the  case  and  tha t  he  was unab l e ,  by reason  o f  m en ta l
i l l ness,  to  d i scharge  the  du ty to  take  ca re .

T he  Court  recogn i zed  the  com pet i ng  i n te rests o f  re l i evi ng  the  m en ta l l y i l l  o f  l i ab i l i ty and  com pensa t i ng  an  i nnocen t  vi ct i m .  Ci t i ng  a  deci si on  f rom  the
Al be rta  Court  o f  Appea l ,  the  Court  no ted  tha t  “neg l i gence  l aw i s concerned  wi th  fau l t  associ a ted  wi th  fa l l i ng  be l ow the  requ i si te  standard  o f  ca re  i n  the
ci rcum stances.  I f  a  pe rson  i s su ffe ri ng  f rom  a  m en ta l  i l l ness such  tha t  i t  i s i m possi b l e  to  a t t ri bu te  fau l t  to  h i m , ho l d i ng  h i m  l i ab l e  fo r h i s act i ons wou l d
crea te  a  st ri ct  l i ab i l i ty reg i m e , wh i ch  does no t  exi st  i n  Canada .”

Accord i ng l y,  the  act i on  aga i nst  Son  was d i sm i ssed  as we l l .

Comment

Whi l e  ve ry fact-speci f i c,  th i s deci si on  p rovi des a  good  exam p l e  o f  a  sum m ary j udgm ent be i ng  used  e ffect i ve l y even  i n  a  factua l l y d i ff i cu l t  si tua t i on .

As o f  the  da te  o f  wri t i ng ,  we  a re  no t  aware  o f  any No t i ce  o f  Appea l  be i ng  f i l ed .

By:  Na ta l i e  D.  Ko l os,  Sarah  Swee t

Servi ces:  Insu rance  Cl a i m  De fence
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