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ARTICLE

Bill 108 Amends The Education Act — Schedule 4
Schedu l e  4  o f  B i l l  108  am ends the  Educa t i on  Act  wi th  the  apparen t  a i m  o f  reduci ng  l and  acqu i si t i on  expend i tu res fo r schoo l  boards and  the
correspond i ng  educa t i on  deve l opm ent cha rges tha t  deve l opers a re  requ i red  to  pay fo r g rowth -re l a ted  ne t  educa t i on  l and  costs.

On  M ay 2 ,  2019 ,  the  Governm ent o f  On ta ri o  i n t roduced  B i l l  108 ,  the  More  Homes, More  Cho i ce  Act ,  2019.  B i l l  108  p roposes changes tha t  the
governm ent be l i eves wi l l  he l p  b ri ng  new housi ng  to  m arke t  sooner by m aki ng  sweep i ng  changes to  the  l and  use  p l ann i ng  reg i m e .

Schedu l e  4  o f  B i l l  108  am ends the  Educa t i on  Act wi th  the  apparen t  a i m  o f  reduci ng  l and  acqu i si t i on  expend i tu res fo r schoo l  boards and  the
correspond i ng  educa t i on  deve l opm ent cha rges (EDCs) tha t  deve l opers a re  requ i red  to  pay fo r g rowth -re l a ted  ne t  educa t i on  l and  costs.  T h i s bu l l e t i n
d i scusses the  fo l l owi ng  th ree  p roposed  am endm ents:

A l te rna t i ve  Pro j ects:  Wi th  m i n i ste ri a l  app rova l ,  schoo l  boards wi l l  be  pe rm i t ted  to  a l l oca te  EDC funds to  A l te rna t i ve  Pro j ects tha t  wou l d  have  the
goa l  o f  reduci ng  l and  acqu i si t i on  costs;

Loca l i zed  Deve l opm ent Agreem ents:  Wi th  m i n i ste ri a l  app rova l ,  schoo l  boards wi l l  be  pe rm i t ted  to  acqu i re  an  i n te rest  i n  l and  f rom  a  deve l oper i n
exchange  fo r a  reduct i on  i n  EDCs tha t  wou l d  o the rwi se  be  payab l e  by the  deve l oper;  and

M i n i ste ri a l  Oversi gh t :  Schedu l e  4  a l so  p roposes a l l oca t i ng  i ncreased  deci si on  power to  the  M i n i ste r o f  Educa t i on  away f rom  schoo l  boards regard i ng
schoo l  si te  acqu i si t i ons and  the  a l l oca t i on  o f  EDC funds.

Alternat ive Projects

Schedu l e  4  p rovi des few de ta i l s regard i ng  wha t  type  o f  a rrangem ents wou l d  const i tu te  A l te rna t i ve  Pro j ects and  l eaves m any de ta i l s to  fo rthcom i ng
am endm ents to  O. Reg .  20 /98 .  Schoo l  boards a re  a l ready em powered  to  acqu i re  va ri ous d i ffe ren t  i n te rests i n  rea l  p roperty fo r pup i l  accom m odat i on ,
i ncl ud i ng  l easeho l ds,  so  i t  i s d i ff i cu l t  to  i m ag i ne  wha t  ki nd  o f  new l easi ng  a rrangem ents wou l d  reduce  ne t  educa t i on  l and  costs.

An  A l te rna t i ve  Pro j ect  tha t  cou l d  conce i vab l y reduce  l and  costs wou l d  be  to  pe rm i t  schoo l  boards to  a l l oca te  EDC funds to  ce rta i n  types o f  cap i ta l
bu i l d i ng  costs.  Exam p l es o f  cap i ta l  costs tha t  cou l d  reduce  educa t i on  l and  costs m i gh t  i ncl ude :

a l l oca t i ng  funds to  i ncreased  bu i l d i ng  densi ty tha t  wou l d  reduce  si te  a rea  (e .g . ,  add i ng  a  th i rd  sto rey to  new schoo l  si tes and  reduci ng  ove ra l l  si te
a rea  be l ow exi st i ng  standards);

st ructu red  pa rki ng  to  reduce  l and  a rea  requ i rem en ts fo r su rface  pa rki ng ;

com m un i ty access i m provem ents (e .g .  a  pedestri an  b ri dge  ove r a  m a j o r a rte ri a l  road  tha t  wou l d  i ncrease  the  ca tchm ent a rea  o f  an  exi st i ng  schoo l
si te );  and

purchase  o f  a  st ra ta  i n te rest  i n  a  l a rge r deve l opm ent.

However,  the  a l l oca t i on  o f  EDC funds to  cap i ta l  costs appears to  con f l i ct  wi th  the  exi st i ng  sta tu to ry f ram ework tha t  requ i res deve l opers to  pay EDCs on l y
i n  respect  o f  l and  costs and  no t  bu i l d i ng  costs.  Schoo l  boards can  on l y spend  EDCs on  l and  acqu i si t i on  and  anci l l a ry costs.  Sect i on  257 .53 (3 ) o f
the  Educa t i on  Act exp ressl y p roh i b i ts schoo l  boards f rom  a l l oca t i ng  EDC funds to  “any bu i l d i ng  to  be  used  to  p rovi de  pup i l  accom m odat i on ”.  

T he  p roposed  am endm ents a re  si l en t  as to  whe the r m i n i ste ri a l  app rova l  o f  an  A l te rna t i ve  Pro j ect  wou l d  ove rri de  the  requ i rem en t to  l i m i t  EDC
expend i tu res to  g rowth -re l a ted  ne t  educa t i on  l and  costs.  T here fo re ,  even  i f  a  schoo l  board  de te rm i ned  tha t  l and  costs wou l d  be  reduced  by pu rchasi ng
a  stra ta  i n te rest  i nstead  o f  a  fee  si m p l e  i n te rest ,  the  fact  tha t  a  st ra ta  i n te rest  p resupposes acqu i si t i on  o f  bo th  an  i n te rest  i n  l and  and  bu i l d i ng  costs m ay
preven t  approva l  as an  A l te rna t i ve  Pro j ect .

Localized Development Agreements

Loca l i zed  Deve l opm ent Agreem ents wou l d  a l l ow a  schoo l  board  to  accep t  a  rea l  p roperty i n te rest  i n  deve l opm ent l and  (o r o the r p rescri bed  bene f i t ) tha t
wou l d  be  ded i ca ted  to  pup i l  accom m odat i on  i n  l i eu  o f  the  deve l oper payi ng  EDCs. 

I t  i s uncl ea r how Loca l i zed  Deve l opm ent Agreem ents wou l d  p rovi de  m utua l  bene f i ts to  schoo l  boards and  deve l opers beyond  the  sta tus quo  under
the  Educa t i on  Act.  Schoo l  boards (and  the  M i n i ste r) wou l d  p resum ab l y on l y ag ree  to  a  reduct i on  i n  EDCs charged  to  a  deve l oper tha t  i s com m ensura te
wi th  the  m arke t  va l ue  o f  the  rea l  p roperty i n te rest  tha t  wou l d  be  acqu i red  i n  exchange  fo r the  reduct i on .  In  o the r words,  the  opportun i ty to  exchange  an
i n te rest  i n  l and  fo r a  reduct i on  i n  EDC ob l i ga t i ons wou l d  p resum ab l y h i t  a  m arke t  equ i l i b ri um  tha t  wou l d  be  no  d i ffe ren t  than  an  acqu i si t i on  o f  rea l
p roperty on  the  open  m arke t .  

One  possi b l e  bene f i t  m i gh t  be  the  ab i l i ty to  p re -pay o r guaran tee  EDC ob l i ga t i ons i n  advance  o f  deve l opm ent.  Prepaym ent i s som et i m es u t i l i zed  i n
m un i ci pa l  deve l opm ent cha rges g i ven  tha t  m un i ci pa l i t i es have  b roader powers than  schoo l  boards to  wa i ve  o r am end  deve l opm ent cha rge  ob l i ga t i ons.
Certa i n ty o f  fu tu re  costs m i gh t  i ncen t i vi ze  a  deve l oper to  o ffe r a  schoo l  board  an  i n te rest  i n  l and  a t  a  be l ow m arke t  va l ue ,  a l l  o the r facto rs be i ng
equa l .  

Increased Ministerial Overs ight over Land Acquis it ion and Expropriat ion

Expropri a t i on  o f  schoo l  si tes i s re l a t i ve l y ra re  g i ven  the  i ncreased  costs o f  acqu i ri ng  l and  under the  Expropri a t i ons Act ,  bu t  i t  i s i ncreasi ng l y necessary
i n  densi fyi ng  u rban  ne i ghbourhoods when  g reen f i e l d  p l ann i ng  fo r schoo l  si tes and  o the r op t i ons fo r l and  assem b l y a re  no t  ava i l ab l e .  T he  add i t i ons to
Sect i on  195  o f  the  Educa t i on  Act essen t i a l l y p rovi de  the  M i n i ste r wi th  a  new power to  ve to  a  schoo l  board ’s deci si on  to  exp rop ri a te  fo r a  schoo l  si te .
Schoo l  boards wi th  schoo l  si tes ta rge ted  fo r po ten t i a l  exp rop ri a t i on  wi l l  have  to  ensure  coopera t i on  f rom  the  m i n i st ry o r f i nd  a l te rna t i ve  si tes.

Proposed  subsect i on  257 .101(a .1 ) a l so  appears to  be  a  b road  “ca tch -a l l ” p rovi si on  tha t  cou l d  p rovi de  the  M i n i ste r wi th  regu l a to ry powers to  a l l oca te
how EDC funds a re  spen t .  Aga i n ,  i t  rem a i ns to  be  seen  how l i m i ted  o r b road  the  M i n i ste r’s powers wi l l  be ,  i ncl ud i ng  the  power to  a l l oca te  EDC funds to
cap i ta l  costs,  un t i l  d ra f t  am endm ents to  O. Reg .  20 /98  a re  ava i l ab l e .  



Impacts on the EDC By-law Process and LPAT Appeals

Al te rna t i ve  Pro j ects and  Loca l i zed  Deve l opm ent Agreem ents p resen t  an  opportun i ty to  reduce  educa t i on  l and  costs,  bu t  wi l l  have  l i m i ted  e ff i cacy i f  an
abso l u te  restri ct i on  on  a l l oca t i ng  EDC funds to  cap i ta l  costs rem a i ns co re  to  the  sta tu to ry reg i m e . Wh i l e  i t  rem a i ns to  be  de te rm i ned  i f  fo rthcom i ng
am endm ents to  O.Reg  20 /98  wi l l  p rovi de  add i t i ona l  gu i dance ,  the re  wi l l  l i ke l y have  to  be  an  am endm ent to  the  sta tu to ry de f i n i t i on  o f  ne t  educa t i on
l and  costs i n  o rde r to  genera te  the  revenue  necessary to  a l l oca te  EDC funds towards an  A l te rna t i ve  Pro j ect .  One  th i ng  tha t  appears cl ea r i s tha t  O.  Reg .
20 /98  wi l l  have  to  p rescri be  t i m e l i nes fo r the  M i n i ste r to  no t i fy a  schoo l  board  tha t  the re  i s no  approva l  to  p roceed  wi th  an  A l te rna t i ve  Pro j ect  and  a
schoo l  board  to  no t i fy the  M i n i ste r i f  the re  i s a  p roposed  change  to  an  A l te rna t i ve  Pro j ect .  T h i s cou l d  extend  the  no rm a l  t i m e l i ne  fo r passi ng  an  EDC
by-l aw and  possi b l y requ i re  add i t i ona l  pub l i c m ee t i ngs.

I t  i s l i ke l y tha t  A l te rna t i ve  Pro j ects and  Loca l i zed  Deve l opm ent Agreem ents wi l l  requ i re  extensi ve  nego t i a t i ons wi th  p ri va te  l andowners.  Requ i ri ng
approva l  o f  these  ag reem ents be fo re  passage  o f  an  EDC by-l aw (wh i ch  can  have  a  te rm  o f  up  to  f i ve  years) m ay requ i re  a  new by-l aw to  be  passed  a f te r
eve ry ag reem ent tha t  i s nego t i a ted  and  then  approved  by the  M i n i ste r.  T h i s seem s l i ke l y to  cause  de l ay i n  p rocessi ng  deve l opm ents and  run  coun te r to
the  i n ten t i on  beh i nd  o the r B i l l  108  m easures to  reduce  costs and  exped i te  housi ng  deve l opm ent.

T he  i ncreased  ro l e  o f  m i n i ste ri a l  ove rsi gh t  i n  shap i ng  Loca l i zed  Deve l opm ent Agreem ents a l so  changes the  dynam i c o f  an  appea l  o f  the  EDC by-l aw to
the  Loca l  P l ann i ng  Appea l  T ri buna l  (LPAT ).  T he  M i n i ste r’s ro l e  i n  approvi ng  the  by-l aw i s cu rren t l y l i m i ted  to  approvi ng  factua l  i n fo rm at i on  such  as
pub l i c coun ts and  the  l i st  o f  requ i red  schoo l  si tes.  Othe r schoo l  board  po l i cy cho i ces tha t  i n fo rm  the  background  study and  the  ove ra l l  EDC ra te  charged
to  deve l opers rem a i n  the  pu rvi ew o f  the  schoo l  board .  I f  the  M i n i ste r i s approvi ng  these  new agreem ents per se,  i t  ra i ses the  quest i ons o f  whe the r the
M i n i ste r i s responsi b l e  fo r de fend i ng  the  deci si on  upon  appea l  to  the  LPAT  and  whe the r deve l opers wou l d  cha l l enge  the  EDC by-l aw on  the  basi s o f
un fa i r t rea tm en t as be tween  deve l opers due  to  m i n i ste ri a l  po l i cy deci si ons.

How BLG Can Help

Our M un i ci pa l  and  P l ann i ng  Law Group has extensi ve  experi ence  advi si ng  cl i en ts on  a l l  aspects o f  EDCs i ncl ud i ng  the  i n te rp re ta t i on  o f  the  Educa t i on
Act  and  appea l s to  the  LPAT. Our g roup  i s we l l  posi t i oned  to  assi st  you  i n  understand i ng  the  st ra teg i c i m p l i ca t i ons o f  Schedu l e  4  o f  B i l l  108  i ncl ud i ng
the  an t i ci pa ted  am endm ents to  O. Reg .  20 /98 .

By:  Andrew Baker

Servi ces:  Land  Use  P l ann i ng,  M un i ci pa l  &  Land  Use  P l ann i ng,  Exprop ri a t i on ,  Governm ent &  Pub l i c Secto r

ttps://blg.com/en/Expertise/Pages/MunicipalPlanning.asp
https://www.blg.com/en/insights/2019/05/en/people/b/baker-andre



