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Appellate Court Upholds Decision not to Certify Proposed Motherisk
In  R.G. v.  The  Hosp i ta l  fo r S i ck Ch i l d ren, the  Di vi si ona l  Court  uphe l d  Just i ce  Pere l l 's deci si on  no t  to  ce rt i fy a  p roposed  cl ass act i on  re l a t i ng  to  the
M otheri sk Drug  Test i ng  Labora to ry (M DT L).  T he  Court 's deci si on  i s focused  on  whe the r a  cl ass act i on  p roceed i ng  i s the  p re fe rab l e  p rocedure  fo r
l i t i ga t i ng  the  cl a i m s o f  cl ass m em bers who  a l l ege  tha t  they were  ha rm ed  by M DT L 's ha i r tests.  T he  Di vi si ona l  Court  ag reed  wi th  the  m ot i on  j udge ,
Pere l l  J. ,  and  found  tha t  i t  was no t .

T h i s case  i s abou t  M DT L 's ha i r tests,  wh i ch  were  used  to  test  fo r the  p resence  o f  d rugs and  a l coho l  i n  an  i nd i vi dua l 's ha i r.  T he  ha i r tests resu l ts were
used  fo r m u l t i p l e  pu rposes,  i ncl ud i ng  i n  cl i n i ca l  se t t i ngs,  i n  ch i l d  p ro tect i on  case  m anagem ent and  p roceed i ngs,  and  i n  cri m i na l  p roceed i ngs.  T he
p l a i n t i f f ,  R.G.,  a l l eged  tha t  the  de fendan ts (the  hosp i ta l ,  as we l l  as M DT L 's d i recto r and  m anager) were  neg l i gen t  i n  the i r opera t i on  o f  the  l ab  and
produced  un re l i ab l e  test  resu l ts,  wh i ch  caused  the  cl ass m em bers ha rm , i ncl ud i ng  the  l oss o f  custody o f  the i r ch i l d ren ,  i m pa i red  ab i l i ty to  pa rt i ci pa te  i n
no rm a l  fam i l y a ffa i rs,  and  pa i n  and  su ffe ri ng .

T he  Di vi si ona l  Court  found  tha t  the  m ot i on  j udge  consi de red  and  app l i ed  the  Cl ass Proceed i ngs Act  and  the  case  l aw co rrect l y,  and  tha t  he  d i d  no t
m ake  an  e rro r o f  l aw. T he  Court  concl uded  tha t  the  m ot i on  j udge  appropri a te l y exe rci sed  h i s d i scre t i on  i n  consi de ri ng  the  evi dence  and  we i gh i ng  the
facto rs re l evan t  to  the  p re fe rab l e  p rocedure  ana l ysi s,  and  he  was the re fo re  en t i t l ed  to  de fe rence .

In  upho l d i ng  the  m ot i on  j udge 's deci si on ,  the  Court  re i te ra ted  the  p ri nci p l e  tha t  the  p re fe rab l e  p rocedure  ana l ysi s requ i res a  ba l anci ng  o f  the
i m portance  o f  the  com m on i ssues as aga i nst  the  rem a i n i ng  i nd i vi dua l  i ssues i n  a  p l a i n t i f f 's cl a i m . T he  quest i on  to  be  asked  i s whe the r the  reso l u t i on  o f
the  com m on i ssues wou l d  si gn i f i can t l y advance  the  act i on .  T he  Di vi si ona l  Court  found  tha t  th i s ba l anci ng  i s an  exe rci se  i n  j ud i ci a l  d i scre t i on ,  wh i ch  i s
owed  de fe rence .

T he  Court  ag reed  wi th  the  m ot i on  j udge 's f i nd i ng  tha t  the  p l a i n t i f f 's st ra teg i c deci si on  to  roo t  the  p roposed  cl ass act i on  i n  system i c neg l i gence  l e f t
m any i nd i vi dua l  i ssues to  be  answered  by each  p roposed  cl ass m em ber,  m aki ng  a  cl ass p roceed i ng  no t  the  p re fe rab l e  p rocedure .  T he  Court  a l so  sta ted
tha t  by na rrowi ng  the  p roposed  cl ass act i on  to  severa l  l i ab i l i ty as aga i nst  the  th ree  nam ed de fendan ts,  i nd i vi dua l  cl ass m em bers wou l d  be  requ i red  to
quan t i fy the  re l a t i ve  l i ab i l i ty o f  each  de fendan t  as we l l  as the  re l a t i ve  l i ab i l i ty o f  non-pa rt i es.  T h i s ana l ysi s wou l d  i ncrease  the  com p l exi ty o f  each  cl ass
m em ber's i nd i vi dua l  t ri a l .

Last l y,  the  Court  found  tha t  the  m ot i on  j udge  co rrect l y consi de red  and  app l i ed  AIC L i mi ted  v Fi scher,  a  deci si on  o f  the  Suprem e Court  o f  Canada  and
the  l ead i ng  case  on  how the  p re fe rab i l i ty ana l ysi s i s to  be  conducted .

Borden  Ladner Gerva i s rep resen ts two  o f  the  de fendan ts i n  the  case .
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