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ARTICLE

Too Late to Forum Shop: Ontario Superior Court Declines Plaintiffs’ Motion to Stay
Action

In  Jordan  v.  CIBC Mortgages Inc.,  Just i ce  Ra i kes o f  the  On ta ri o  Superi o r Court  o f  Just i ce  d i sm i ssed  the  p l a i n t i f fs’ m o t i on  to  stay o r ad j ou rn  a
ce rt i f i ca t i on  m ot i on  i n  On ta ri o  i n  o rde r to  pu rsue  ce rt i f i ca t i on  o f  a  na t i ona l  cl ass i n  a  pa ra l l e l  cl ass p roceed i ng  i n  Bri t i sh  Co l um b i a .

T he  Jordan  act i on  i s one  o f  th ree  pa ra l l e l  act i ons b rough t  i n  th ree  d i ffe ren t  p rovi nces — Onta ri o ,  Bri t i sh  Co l um b i a ,  and  Québec — aga i nst  the
de fendan t ,  CIBC M ortgages Inc.  T he  Bri t i sh  Co l um b i a  act i on  i s the  m ost  advanced  o f  the  th ree .  Im portan t l y,  tha t  act i on  was com m enced  a t  a  t i m e  when
the  B.C. cl ass act i ons l eg i sl a t i on  d i d  no t  p rovi de  fo r na t i ona l  “op t-ou t” cl ass act i ons.  As a  resu l t ,  the  B.C. act i on  was ce rt i f i ed  on  na rrow i ssues fo r a
p rovi nci a l  cl ass on l y.  T he  Québec act i on  a l so  seeks to  au tho ri ze  a  p rovi nci a l  cl ass.  By con trast ,  the  Jordan  act i on ,  com m enced  i n  October 2011 ,  a l ways
sough t  to  ce rt i fy a  na t i ona l  cl ass.

In  Ju l y 2018 ,  on  the  eve  o f  the  schedu l ed  ce rt i f i ca t i on  m ot i on  i n  On ta ri o ,  p l a i n t i f fs’ counse l  b rough t  a  m o t i on  to  stay the  Jordan  act i on  and  ad j ou rn
the i r own  ce rt i f i ca t i on  m ot i on ,  on  the  basi s tha t  p roposed  am endm ents to  Bri t i sh  Co l um b i a ’s cl ass p roceed i ngs l eg i sl a t i on  wou l d  enab l e  ce rt i f i ca t i on  o f
a  na t i ona l  cl ass on  an  “op t-ou t” basi s,  and  t ransi t i ona l  p rovi si ons wou l d  enab l e  the  p l a i n t i f fs to  app l y to  am end  the  exi st i ng  ce rt i f i ca t i on  o rde r to  ce rt i fy
a  na t i ona l  cl ass.  T he  de fendan t  re j ected  the  p l a i n t i f fs’ request  to  stay and  o rde red  tha t  the  ce rt i f i ca t i on  m ot i on  p roceed  i n  On ta ri o  as schedu l ed .

In  d i sm i ssi ng  the  m ot i on ,  Just i ce  Ra i kes he l d  tha t  the  re l a t i ve l y l ast-m i nu te  request  to  stay o r ad j ou rn  the  ce rt i f i ca t i on  m ot i on  was i ne ff i ci en t  and  un fa i r
to  the  de fendan t  and  to  cl ass m em bers.  Just i ce  Ra i kes no ted  tha t  the  p l a i n t i f fs had  a l ready p i cked  On ta ri o  as the  fo rum  to  p roceed  wi th  a  na t i ona l  cl ass
p roceed i ng  and  tha t  i t  was too  l a te  i n  the  day to  stay the  act i on  i n  favour o f  Bri t i sh  Co l um b i a ,  especi a l l y i n  l i gh t  o f  the  uncerta i n t i es posed  by the
proposed  l eg i sl a t i ve  am endm ents.
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