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ARTICLE

M&A board considerations for acquirors
Th i s i s pa rt  one  o f  a  se ri es focusi ng  on  cu rren t  M&A trends,  opportun i t i es and  cha l l enges.

M ergers and  acqu i si t i ons a l ways ra i se  fundam enta l  i ssues fo r boards o f  d i recto rs o f  com pan i es do i ng  the  acqu i ri ng .  In  th i s e ra  o f  COVID-19 ,  the re  a re
add i t i ona l  i ssues and  cha l l enges fo r boards to  address,  as we l l  as m ore  uncerta i n ty associ a ted  wi th  the  range  o f  po ten t i a l  ou tcom es.

T h i s a rt i cl e  h i gh l i gh ts a  num ber o f  m a tte rs tha t  boards o f  d i recto rs shou l d  consi de r when  l ooki ng  to  undertake  an  acqu i si t i on .  Fu tu re  a rt i cl es i n  th i s
se ri es wi l l  consi de r board  m atte rs f rom  the  pe rspect i ve  o f  po ten t i a l  ta rge t  com pan i es and  com pan i es i n  f i nanci a l  d i st ress.

Framework

As a l ways,  boards m ust  consi de r M &A opportun i t i es i n  l i gh t  o f  the i r f i duci a ry du ty to  act  honest l y and  i n  good  fa i th  i n  the  best  i n te rests o f  the i r
com pany,  and  the i r du ty o f  ca re  to  exe rci se  the  ca re ,  d i l i gence  and  ski l l  tha t  a  reasonab l y p ruden t  pe rson  wou l d  exe rci se  i n  com parab l e  ci rcum stances.
T he  pandem i c does no t  change  th i s,  bu t  i t  does add  a  num ber o f  new ri sks and  o the r consi de ra t i ons fo r the  board  to  consi de r i n  the  course  o f  i ts
de l i be ra t i ons.  A num ber o f  these  a re  d i scussed  be l ow i n  m ore  de ta i l .

Strategic fit

Som e busi ness en te rp ri ses tha t  were  p revi ousl y hea l thy and  no t  po ten t i a l  M &A ta rge ts wi l l  i nevi tab l y becom e ta rge ts due  to  the  e ffects o f  the
pandem i c.  Wh i l e  a  num ber o f  i ndustri es have  ad j usted  we l l  to  reduced  econom i c act i vi ty,  o r even  seen  the i r busi nesses th ri ve ,  o the rs have  been  h i t
ha rd  and  som e com pan i es m ay be  fo r sa l e  a t  a  m uch-reduced  p ri ce .  T hese  so rts o f  acqu i si t i on  opportun i t i es can  seem  too  good  to  pass up ,  bu t  the
board  m ust  consi de r whe the r th i s i s i ndeed  the  case .  Does the  t ransact i on  f i t  wi th  com pany stra tegy?  Wi l l  i t  fo recl ose  taki ng  advan tage  o f  m ore  st ra teg i c
opportun i t i es?

Target assessment and due diligence

One o f  the  th i ngs tha t  has changed  si nce  the  i n i t i a l  COVD-19  l ockdown i s tha t  the  pandem i c has gone  f rom  be i ng  an  unexpected  even t  wi th
unexpected  consequences,  to  be i ng  a  fact  o f  l i fe  tha t  eve ryone  has to  dea l  wi th .

From  an  M &A perspect i ve ,  m uch  o f  the  i n i t i a l  d i scussi on  am ong  M &A p ract i t i one rs was a round  whe the r the  pandem i c,  and  the  governm ent and  o the r
responses to  i t ,  t ri gge red  m ate ri a l  adverse  e ffect  (M AE) o r m a te ri a l  adverse  change  (M AC) cl auses i n  acqu i si t i on  ag reem ents.  Wh i l e  those  quest i ons a re
st i l l  be i ng  answered  as va ri ous ag reem ents a re  l i t i ga ted  o r o the rwi se  reso l ved ,  the re  i s now a  d i ffe ren t  envi ronm ent as COVID-19  and  i ts e ffects a re
m ore  apparen t .  Accord i ng l y,  i n  assessi ng  M &A ta rge ts boards wi l l  need  to  consi de r,  am ong  o the r th i ngs:

How vu l ne rab l e  i s the  ta rge t  to  the  pandem i c as i t  con t i nues?  How we l l  has i t  adap ted?

To  wha t exten t  i s the  ta rge t ,  e i the r d i rect l y o r i nd i rect l y,  dependen t  on  governm ent support  p rog ram s fo r i ts con t i nued  f i nanci a l  hea l th?

Assum i ng  the  pandem i c d i ssi pa tes,  as a  resu l t  o f  a  vacci ne  o r o the rwi se ,  wha t  a re  the  p rospects –  fo r be t te r o r worse  –  fo r the  ta rge t ’s busi ness?

Havi ng  m ade  an  ou tsi de  assessm ent o f  a  po ten t i a l  ta rge t ,  the  no rm a l  p rocess i s fo r the  acqu i ro r to  test  i ts ana l ysi s by conduct i ng  due  d i l i gence .  T he
pandem i c has m ade  th i s m ore  d i ff i cu l t  i n  m any respects.  Wh i l e  vi rtua l  da ta  room s a re  the  no rm , the re  a re  o f ten  i tem s tha t  do  no t  exi st  i n  e l ectron i c
fo rm  and  need  scann i ng  f i rst  be fo re  they can  be  up l oaded  to  the  da ta  si te .  T h i s requ i res peop l e  to  be  physi ca l l y i n  o ff i ces i n  o rde r to  f i nd  and  scan
docum ents.  Wi th  m any o ff i ces st i l l  no t  fu l l y open ,  th i s p rocess can  take  l onger and  be  l ess re l i ab l e  than  i t  was p re -pandem i c.

Obvi ousl y,  physi ca l  i nspect i ons o f  asse ts and  face -to -face  m ee t i ngs wi th  m anagem ent o f  the  ta rge t  m ay no t  be  as easi l y pe rfo rm ed  because  o f  the
d i ff i cu l t i es associ a ted  wi th  t rave l  and  physi ca l  d i stanci ng .  A l so  no t  to  be  fo rgo t ten  a re  tha t  som e o f  these  sam e i ssues m ay app l y i n  re l a t i on  to  th i rd
part i es tha t  a re  cri t i ca l  to  the  ta rge t  busi ness.  Fo r exam p l e ,  d i scussi ons wi th  key custom ers o r supp l i e rs,  and  f i nanci ng  o r j o i n t  ven tu re  pa rt i es m ay be
m ore  d i ff i cu l t  to  ca rry ou t ,  no t  to  m en t i on  dea l i ng  wi th  key shareho l de rs wi th  whom  i t  m ay be  desi rab l e  to  en te r i n to  a  l ock-up  ag reem ent.

Represen ta t i on  and  warran ty i nsu rance  was be i ng  used  i ncreasi ng l y i n  Canada  p ri o r to  the  pandem i c,  and  th i s t rend  has con t i nued .  Wh i l e  i nsu rance
m ay be  one  way o f  reduci ng  ri sk i n  the  cu rren t  envi ronm ent,  i t  i s a l so  t rue  tha t  the  p rovi de rs o f  i nsu rance  now address COVID-19  i n  the i r po l i ci es and
underwri t i ng  p rocess.  I f  the  i nsu re r i s no t  com fo rtab l e  wi th  the  l eve l  o f  due  d i l i gence  the  acqu i ro r has been  ab l e  to  conduct ,  i t  i s un l i ke l y to  p rovi de
i nsu rance  to  cover the  ri sk.

Accord i ng l y,  depend i ng  on  the  si tua t i on  and  the  na tu re  o f  the  ta rge t  busi ness,  boards wi l l  need  to  consi de r whe the r they a re  wi l l i ng  to  accep t  a  h i gher
degree  o f  ri sk i n  re l a t i on  to  the i r assessm ent o f  the  ta rge t .

Deal terms

As no ted  above ,  when  the  COVID-19  pandem i c began ,  the re  was m uch  d i scussi on  a round  whe the r M AE o r M AC cl auses were  t ri gge red .  Re l a ted  i ssues
were  whe the r a  pa rt i cu l a r ta rge t  had  com p l i ed  wi th  i ts ob l i ga t i ons to  ca rry on  busi ness i n  the  o rd i na ry course  f rom  the  t i m e  o f  si gn i ng  the  pu rchase
agreem ent un t i l  cl osi ng ,  and  to  de l i ve r a  cl osi ng  ce rt i f i ca te  tha t  i ts rep resen ta t i ons and  warran t i es g i ven  a t  si gn i ng  were  st i l l  t rue  a t  cl osi ng .  T here



have  been  a  num ber o f  l awsu i ts i n  re l a t i on  to  th i s i ssue ,  the  Ci nep l ex/Ci neworl d  d i spu te  be i ng  the  h i ghest  p ro f i l e  case  i n  Canada ,  and  the
LVM H/T i ffany’s case  be i ng  one  o f  the  m ost  recen t  i n  the  U.S.  I f  j ud i ci a l  deci si ons resu l t  f rom  som e o f  these  cases,  they wi l l  no  doub t  be  o f  assi stance  i n
i n te rp re t i ng  M AE and  M AC cl auses i n  fu tu re .

In  the  m ean t i m e , M AE and  M AC cl auses a re  now be i ng  ta i l o red  to  address COVID-19  and  re l a ted  ri sks.  Boards wi l l  need  to  consi de r wha t  wi l l  fa l l  wi th i n
the  m ean i ng  o f  m a te ri a l  adverse  e ffect  o r change ,  and  wha t  ca rve -ou ts to  those  de f i n i t i ons wi l l  app l y.  A se l l e r i s l i ke l y to  a rgue  tha t  the  e ffects o f
COVID-19  a re  now we l l -known and  understood ,  such  tha t  any consequences f l owi ng  f rom  the  d i sease  and  responses to  i t  a re  no t  m a te ri a l  adverse
changes,  bu t  re f l ect  the  cu rren t  sta te  o f  the  worl d .

An  acqu i ro r m ay be  wi l l i ng  to  accep t  a  ce rta i n  am oun t o f  ri sk i n  th i s regard ,  bu t  m ay a rgue  tha t  consequences tha t  h i t  the  ta rge t  d i sp roport i ona te l y
ha rd ,  and  ou t  o f  l i ne  wi th  o the r com pan i es i n  the  ta rge t ’s busi ness,  shou l d  st i l l  be  consi de red  m ate ri a l l y adverse  so  as to  t ri gge r an  M AE o r M AC cl ause .
Gi ven  tha t  cou rts have  been  no to ri ousl y re l uctan t  to  a l l ow buyers to  wa l k away f rom  dea l s on  the  basi s o f  m a te ri a l  adverse  change  cl auses,  acqu i ro rs
m ay no t  be  ab l e  to  take  m uch  com fo rt  f rom  such  nuanced  p rovi si ons.  Neverthe l ess,  the  nego t i a t i on  a round  a l l oca t i on  o f  ri sk i s i m portan t  fo r a  board  to
understand .

S i m i l a rl y,  boards need  to  understand  p rovi si ons re l a t i ng  to  the  opera t i on  o f  the  ta rge t  busi ness du ri ng  the  i n te ri m  pe ri od  be tween  si gn i ng  and  cl osi ng .
Wi th  m any busi nesses no t  opera t i ng  how they no rm a l l y wou l d ,  ca rryi ng  on  busi ness “i n  the  o rd i na ry course ” m ay have  a  d i ffe ren t  m ean i ng .  T here  m ay
be  i m p l i ca t i ons fo r em p l oyee  re l a t i ons,  custom ers,  supp l i e rs and  l eases,  fo r exam p l e .  Wh i l e  pu rchase  ag reem ents have  genera l l y a l l owed  ta rge ts to
ca rry on  busi ness i n  the  o rd i na ry course  and  requ i red  acqu i ro r consen t  fo r act i ons ou tsi de  the  o rd i na ry course ,  the  range  o f  pe rm i t ted  act i ons m ay be
sub j ect  to  m ore  nego t i a t i on  as ta rge ts wi l l  wan t  the  f reedom  to  respond  to  pandem i c-re l a ted  i ssues,  wh i l e  acqu i ro rs wi l l  wan t  to  be  i nvo l ved  i n  those
responses.  T he  pa th  to  a  successfu l  cl osi ng  m ay depend  on  how the  pa rt i es m anage  these  i n te ri m  pe ri od  i ssues.

Fi na l l y,  the  pandem i c has m ade  t i m i ng  o f  acqu i si t i ons m ore  uncerta i n ,  and  dea l  te rm s m ay need  to  be  m ore  f l exi b l e .  Fo r exam p l e ,  the  Com pet i t i on
Bureau  has i nd i ca ted  tha t  the re  m ay be  de l ays i n  i ts p rocessi ng  o f  m erger revi ews,  as have  o the r com pet i t i on  and  an t i -t rust  au tho ri t i es a round  the
worl d .  Acqu i si t i ons tha t  a re  to  be  e ffected  by way o f  p l an  o f  a rrangem ent requ i re  court  approva l  and ,  wh i l e  cou rts a re  adap t i ng  to  the  COVID-19  worl d ,
schedu l i ng  the  necessary heari ngs (even  i f  by way o f  vi deo  con fe rence) m ay be  de l ayed .  T he  pa rt i es m ust  be  p repared  to  dea l  wi th  th i s uncerta i n ty.

Other issues

Pri ci ng :  Of  cou rse ,  i f  a  l ow m arke t  p ri ce  m akes a  ta rge t  a t t ract i ve  to  po ten t i a l  acqu i ro rs,  i t  i s l i ke l y to  be  j ust  as una t t ract i ve  to  the  ta rge t .  Pe rsuad i ng  a
ta rge t  to  t ransact  a t  a  l ower va l ua t i on  m ay be  a  cha l l enge ,  un l ess the  ta rge t  i s f i nanci a l l y d i st ressed .  Fi nanci a l  d i st ress ra i ses o the r i ssues,  wh i ch  we
wi l l  d i scuss i n  a  l a te r i nsta l m en t o f  th i s se ri es.

Even  i f  the  ta rge t  board  can  be  pe rsuaded  tha t  the  p roposed  p ri ce  shou l d  be  accep ted ,  sha reho l de rs m ay be  d i ff i cu l t  to  convi nce  i f  they a re  l ooki ng  a t
taki ng  a  l oss on  the  sa l e  o f  the i r sha res.  B i ds du ri ng  the  pandem i c run  the  ri sk o f  be i ng  l abe l l ed  “opportun i st i c”,  wh i ch  i m p l i es taki ng  advan tage  o f  a
tem pora ry si tua t i on  to  buy a t  an  a rt i f i ci a l l y l ow p ri ce .  T he  cha l l enge ,  then ,  i s to  dem onstra te  tha t  the  o ffe r p ri ce  i s the  best  sha reho l de rs can  hope  fo r
i n  the  fo reseeab l e  fu tu re .  A t  the  sam e t i m e , as pandem i c fa t i gue  se ts i n ,  i t  wou l d  seem  the re  i s l ess ri sk fo r acqu i ro rs be i ng  pe rce i ved  as undu l y taki ng
advan tage  o f  the  cu rren t  si tua t i on ,  bu t  i nstead  be i ng  seen  as pa rt  o f  l i fe  ge t t i ng  back to  no rm a l .

Paym ent:  A re l a ted  i ssue  to  p ri ci ng  i s how tha t  p ri ce  wi l l  be  pa i d .  Wh i l e  a  share  exchange  m ay be  a t t ract i ve  to  ta rge t  sha reho l de rs who  be l i eve  be t te r
t i m es a re  ahead  and  tha t  rece i vi ng  shares as consi de ra t i on  wi l l  a l l ow them  to  pa rt i ci pa te  i n  a  recovery,  fo r ta rge ts i n  a  d i st ress si tua t i on ,  cash  m ay be
the  on l y accep tab l e  consi de ra t i on .  I f  cash  i s be i ng  pa i d ,  the  acqu i ri ng  board  wi l l  need  to  consi de r the  sources fo r tha t  cash .  I f  f i nanci ng  i s requ i red ,  the
ab i l i ty o f  the  acqu i ro r to  ob ta i n  such  f i nanci ng ,  whe the r deb t  o r equ i ty,  on  te rm s and  wi th i n  a  t i m e  f ram e tha t  f i ts wi th  i ts acqu i si t i on  p l ans m ust  be
facto red  i n .

Accum u l a t i on :  Po ten t i a l  acqu i ro rs m ay wi sh  to  consi de r accum u l a t i ng  shares i n  a  ta rge t  i f  they be l i eve  the  m arke t  p ri ce  does no t  re f l ect  underl yi ng
va l ue .  Even  i f  they don ’t  pu rsue  an  acqu i si t i on ,  the re  m ay be  va l ue  rea l i zed  i n  a  recovery o f  the  ta rge t ’s stock p ri ce .  In  Canada  (assum i ng  the re  i s no
exi st i ng  takeover b i d  ou tstand i ng ),  i t  i s possi b l e  to  acqu i re  vo t i ng  o r equ i ty sha res o f  a  pub l i c com pany wi thou t  m aki ng  pub l i c d i scl osu re  un t i l  a  ho l d i ng
o f  10% i s reached .  T here  a re  a  num ber o f  ru l es tha t  app l y shou l d  a  deci si on  to  p roceed  wi th  an  acqu i si t i on  be  m ade , i ncl ud i ng  p re -b i d  i n teg ra t i on  and
i nsi de r t rad i ng  ru l es –  wh i ch  a re  beyond  the  scope  o f  th i s a rt i cl e  –  bu t  wou l d  need  to  be  consi de red  by a  board  be fo re  p roceed i ng  wi th  an
accum u l a t i on  st ra tegy.

Conclusion

Whi l e  acqu i ro r d i recto rs’ du t i es and  responsi b i l i t i es i n  M &A have  no t  fundam enta l l y changed ,  the  consi de ra t i ons tha t  m ust  be  taken  i n to  accoun t  as a
resu l t  o f  COVID-19  a re  evo l vi ng  as the  worl d  l i ves wi th  and  adap ts to  the  pandem i c.  I t  wi l l  be  up  to  boards o f  d i recto rs to  vi ew M &A opportun i t i es i n
tha t  con text  and  m ake  deci si ons i n  acco rdance  wi th  the i r f i duci a ry du t i es and  standards o f  ca re .

By:  Pau l  A .  D.  M i ngay

Servi ces:  M ergers & Acqu i si t i ons,  Cap i ta l  M arke ts,  Corpora te  Governance

Key Contacts

Kent Kufeldt

https://www.blg.com/en/insights/2020/09/en/services/practice-areas/capital-market
https://www.blg.com/en/insights/2020/09/en/services/practice-areas/corporate-commercial/corporate-governanc


Related Content

M e rg e rs &  a cq u i si t i o n s co n si d e ra t i o n s f o r t a rg e t  b o a rd s

M & A co n si d e ra t i o n s f o r co m p a n i e s i n  f i n a n c i a l  d i st re ss

Kent Kufeldt

Partner and Nat ional Bus iness  Leader,  Securit ies  & Capital
Markets

Va n co u ve r

KKu fe l d t@b l g .co m

6 0 4 .6 4 0 .4 1 9 5

https://www.blg.com/en/insights/2020/09/en/people/k/kufeldt-ken
ailto:KKufeldt@blg.co
el:604.640.419
https://www.blg.com/en/insights/2020/09/en/insights/2020/10/mergers-and-acquisitions-considerations-for-target-board
https://www.blg.com/en/insights/2020/09/en/insights/2020/10/mergers-and-acquisitions-considerations-for-companies-in-financial-distres



