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ARTICLE

Supreme Court of Canada Slams the Door on CRA Challenge to Common Interest
Privilege

Igg i l l i s Ho l d i ngs Inc.  and  Ian  Gi l l i s v.  Mi n i ste r o f  Na t i ona l  Revenue,  2018  FCA 51

Re l evan t  To : Part i es seeki ng  to  exchange  p ri vi l eged  com m un i ca t i ons be tween  them se l ves wi thou t  l osi ng  the  p ro tect i on  o f  l awyer-cl i en t  p ri vi l ege

Issue :  T he  Canada  Revenue  Agency (CRA) sough t  to  ob ta i n  con f i den t i a l  l ega l  ana l ysi s p repared  by and  shared  be tween  tax l awyers act i ng  fo r a  buyer
and  a  se l l e r (respect i ve l y) i n  a  pu rchase  and  sa l e  t ransact i on ,  cl a i m i ng  tha t  “com m on i n te rest  p ri vi l ege ” (be i ng  an  excep t i on  to  the  genera l  ru l e  tha t
p ri vi l ege  i s wa i ved  when  p ri vi l eged  m ate ri a l s a re  shared  wi th  a  th i rd  pa rty) does no t  exi st  as regards so l i ci to r-cl i en t  p ri vi l ege .

On  T hursday October 25 ,  the  Suprem e Court  o f  Canada  re l eased  i ts deci si on  on  the  CRA’s app l i ca t i on  fo r l eave  to  appea l  i ts l oss be fo re  the  Federa l
Court  o f  Canada  i n Igg i l l i s Ho l d i ngs Inc.  and  Ian  Gi l l i s v.  Mi n i ste r o f  Na t i ona l  Revenue,  2018  FCA 51 .  T he  Suprem e Court  re j ected  the  CRA’s
app l i ca t i on ,  m ean i ng  tha t  i t  wi l l  no t  hear the  CRA’s appea l  and  the  Federa l  Court  o f  Appea l ’s deci si on  upho l d i ng  the  va l i d i ty o f  com m on i n te rest
p ri vi l ege  i n  Canada  i s now f i na l .  T h i s deci si on  rep resen ts ano the r h i gh -l eve l  j ud i ci a l  re i te ra t i on  o f  the  i m portance  o f  l awyer-cl i en t  p ri vi l ege  i n  Canada
as a  fundam enta l  e l em en t o f  the  Canad i an  j ust i ce  system , wh i ch  i s especi a l l y i m portan t  i n  a  tax con text  i n  te rm s o f  p rese rvi ng  one ’s ab i l i ty to  ob ta i n
l ega l  advi ce  on  tax m atte rs secure  i n  the  knowl edge  tha t  tax au tho ri t i es canno t  com pe l  d i scl osu re  o f  such  con f i den t i a l  com m un i ca t i ons fo r use  as an
aud i t  “road  m ap .”

In  b ri e f ,  the re  a re  two  basi c fo rm s o f  l awyer-cl i en t  p ri vi l ege  i n  Canada :

so l i ci to r-cl i en t  p ri vi l ege  (som et i m es ca l l ed  “l ega l  advi ce  p ri vi l ege ”),  app l i cab l e  to  con f i den t i a l  com m un i ca t i ons be tween  a  l awyer and  cl i en t  fo r the
purpose  o f  g i vi ng  o r seeki ng  l ega l  advi ce ;  and

l i t i ga t i on  p ri vi l ege ,  a t tach i ng  to  com m un i ca t i ons o r docum ents p repared  du ri ng  o r i n  an t i ci pa t i on  o f  l i t i ga t i on ,  and  fo r the  dom i nan t  pu rpose  o f
p repari ng  fo r such  actua l  o r an t i ci pa ted  l i t i ga t i on .

In  Igg i l l i s,  the  CRA dem anded  p roduct i on  o f  a  tax p l ann i ng  m em orandum  p repared  by tax counse l  fo r the  pu rchaser o f  sha res i n  a  t ransact i on
apparen t l y st ructu red  i n  a  tax-e ff i ci en t  m anner l a rge l y by the  pu rchaser bu t  wi th  si gn i f i can t  i npu t  f rom  Igg i l l i s’s tax counse l .  Di scussi ons be tween
counse l  resu l ted  i n  a  p l ann i ng  m em orandum , descri b i ng  the  p roposed  p l ann i ng  steps and  counse l s’ vi ews as to  the  resu l t i ng  tax i m p l i ca t i ons.  Counse l s’
con f i den t i a l  op i n i ons were  cl ea rl y p ro tected  f rom  d i scl osu re  by so l i ci to r-cl i en t  p ri vi l ege ,  and  the  pa rt i es took the  posi t i on  tha t  such  p ri vi l ege  was no t
wa i ved  when  they shared  the i r ana l ysi s wi th  one  ano the r i n  the  con text  o f  the i r com m on goa l s,  bu t  ra the r was p ro tected  by “com m on i n te rest  p ri vi l ege .”
When  the  taxpayers re fused  to  tu rn  ove r the  m em orandum , the  CRA sough t  a  com p l i ance  o rde r f rom  the  Federa l  Court  o f  Canada .

T he  Federa l  Court  j udge  ag reed  wi th  the  CRA, concl ud i ng  (desp i te  acknowl edg i ng  “an  ove rwhe l m i ng  accep tance  o f  [com m on i n te rest  p ri vi l ege  as a
de fence  to  wa i ve r o f  so l i ci to r-cl i en t  p ri vi l ege ]  i n  the  com m on l aw worl d ,  excep t  i n  th i rteen  sta tes o f  the  Un i ted  Sta tes o f  Am eri ca ”) tha t  com m on i n te rest
p ri vi l ege  shou l d  no t  be  accep ted  as a  l ega l l y va l i d  de fence  to  wa i ve r o f  so l i ci to r-cl i en t  p ri vi l ege ,  l a rge l y fo r pub l i c po l i cy reasons.  T he  Federa l  Court  o f
Appea l  st rong l y d i sag reed ,  and  ove rtu rned  the  l ower cou rt  deci si on  on  the  bases tha t  (1 ) the  l ower cou rt  j udge  had  rendered  h i s deci si on  based  on  wha t
he  though t  the  l aw shou l d  be ,  ra the r than  wha t  the  l aw i s,  and  (2 ) com m on i n te rest  p ri vi l ege  i s i n  fact  “st rong l y i m p l an ted  i n  Canad i an  l aw.”  T he
Federa l  Court  o f  Appea l  concl uded :

“.  .  .  so l i ci to r-cl i en t  p ri vi l ege  i s no t  wa i ved  when  an  op i n i on  p rovi ded  by a  l awyer to  one  pa rty i s d i scl osed ,  on  a  con f i den t i a l  basi s,  to  o the r pa rt i es wi th
su ff i ci en t  com m on i n te rest  i n  the  sam e t ransact i ons.  T h i s p ri nci p l e  app l i es whe the r the  op i n i on  i s f i rst  d i scl osed  to  the  cl i en t  o f  the  pa rt i cu l a r l awyer
and  then  to  the  o the r pa rt i es o r si m u l taneousl y to  the  cl i en t  and  the  o the r pa rt i es.  In  each  case ,  the  so l i ci to r-cl i en t  p ri vi l ege  tha t  app l i es to  the
com m un i ca t i on  by the  l awyer to  h i s o r he r cl i en t  o f  a  l ega l  op i n i on  i s no t  wa i ved  when  tha t  op i n i on  i s d i scl osed ,  on  a  con f i den t i a l  basi s,  to  o the r
pa rt i es wi th  su ff i ci en t  com m on i n te rest  i n  the  sam e t ransact i ons.”

Taxpayers a re  we l l -advi sed  to  take  wha teve r steps they reasonab l y can  to  crea te ,  asse rt  and  m a i n ta i n  l awyer-p ri vi l ege  i n  Canada  wherever possi b l e ,
p ri vi l ege  be i ng  the  on l y re fuge  tha t  can  p ract i ca l l y be  re l i ed  upon  fo r p ro tect i ng  sensi t i ve  com m un i ca t i ons and  l ega l  ana l ysi s f rom  overzea l ous tax
au tho ri t i es.  BLG’s experts on  l awyer-cl i en t  p ri vi l ege  assi st  cl i en ts i n  understand i ng  a l l  aspects o f  th i s powerfu l  too l  fo r m a i n ta i n i ng  con f i den t i a l i ty ove r
sensi t i ve  l ega l  com m un i ca t i ons,  i ncl ud i ng  pe rfo rm i ng  p ri vi l ege  aud i ts to  revi ew the  su i tab i l i ty o f  exi st i ng  p rocedures fo r p rese rvi ng  and  m a i n ta i n i ng
pri vi l ege  and  p rovi d i ng  advi ce  on  i m provem ents and  best  p ract i ces.

 Fo r m ore  on  the  l aw o f  p ri vi l ege  i n  a  Canad i an  tax con text ,  see  "Canad i an  Appea l s Court  Rea ff i rm s Com m on In te rest  Pri vi l ege ,” Tax No tes
In te rna t i ona l ,  Ap ri l  2 ,  2018 ,  p .  221.

 Fo r m ore  on  the  Court  o f  Appea l ’s p revi ous deci si on ,  see  p revi ous BLG Bu l l e t i n
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