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ARTICLE

Town Of Richmond Hill Successfully Defends Parkland Decision At Divisional Court
M un i ci pa l i t i es across On ta ri o  have  reason  to  ce l eb ra te  as a  recen t  l andm ark deci si on  by the  Di vi si ona l  Court  m ay genera te  m i l l i ons o f  do l l a rs fo r
pa rkl and  a t  the  cost  o f  the  deve l opm ent i ndustry.

In  Ri chmond  Hi l l  (Tow n) v.  E l g i nbay Corpora t i on,  the  Di vi si ona l  Court  consi de red  whe the r the  On ta ri o  M un i ci pa l  Board  (the  "OM B" ) has the  au tho ri ty to
se t  the  a l te rna t i ve  ra te  fo r the  conveyance  o f  pa rkl and  i n  a  m un i ci pa l i ty's o ff i ci a l  p l an .  T he  Court  concl uded  tha t  the  OM B d i d  no t .  By i m posi ng  a  cap
on  the  a l te rna t i ve  ra te  i n  the  Town o f  Ri chm ond  Hi l l 's o ff i ci a l  p l an ,  the  Court  he l d  tha t  the  OM B overstepped  i ts j u ri sd i ct i on  and  unnecessari l y fe t te red
the  d i scre t i on  o f  the  Town to  m ake  i ts own  deci si ons,  con tra ry to  the  i n ten t  o f  the  Leg i sl a tu re .

In  add i t i on  to  st ri ki ng  a  ba l ance  be tween  the  OM B's ro l e  i n  revi ewi ng  and  approvi ng  o ff i ci a l  p l ans and  a  m un i ci pa l i ty's d i scre t i on  i n  m aki ng  i ts own
p l ann i ng  deci si ons,  the  Court 's deci si on  adds to  the  cu rren t  deba te  on  whe the r o ff i ci a l  p l an  po l i ci es can  be  p rescri p t i ve .

Background to the Richmond Hil l Decision

Under the  Pl ann i ng  Act  (the  "Act" ),  m un i ci pa l i t i es a re  requ i red  to  revi ew the i r o ff i ci a l  p l ans a t  l east  once  eve ry f i ve  years. Be fo re  a  m un i ci pa l i ty can
pass by-l aws requ i ri ng  pa rkl and  a t  an  a l te rna t i ve  ra te  as a  cond i t i on  o f  deve l opm ent (“pa rkl and  ded i ca t i on  by-l aw”),  the  Act  requ i res an  o ff i ci a l  p l an  to
con ta i n  speci f i c po l i ci es dea l i ng  wi th  the  p rovi si on  o f  pa rkl and  and  the  use  o f  the  a l te rna t i ve  requ i rem en t.

As pa rt  o f  i ts m ost  recen t  o ff i ci a l  p l an  revi ew exerci se ,  the  Town adop ted  po l i ci es tha t  se t  the  a l te rna t i ve  ra te  fo r pa rkl and  conveyance  fo r resi den t i a l
deve l opm ent.  T he  Town 's pa rkl and  po l i ci es se t  the  upper l i m i t  o f  the  a l te rna t i ve  ra te ,  l eavi ng  the  possi b i l i ty o f  a  l esse r ra te  to  be  speci f i ed  by the
parkl and  ded i ca t i on  by-l aw. Of no te ,  the  a l te rna t i ve  ra te  se t  by the  Town i s 1  hecta re  pe r 300  dwe l l i ng  un i ts,  wh i ch  i s the  m axi m um  a l te rna t i ve  ra te
perm i t ted  under the  Act .  I t  i s a l so  i m portan t  to  recogn i ze  tha t  un l i ke  zon i ng  by-l aws,  the re  i s no  ri gh t  to  appea l  a  pa rkl and  ded i ca t i on  by-l aw to  the
OM B.

Severa l  deve l opers appea l ed  the  Town 's pa rkl and  po l i ci es to  the  OM B. T he  deve l opers a rgued  tha t  the  l ack o f  speci f i ci ty fo r the  l esse r ra te  wi l l
e ffect i ve l y d i scourage  h i gh -densi ty resi den t i a l  deve l opm ent and  th rea ten  a ffo rdab l e  housi ng  ta rge ts,  con tra ry to  Provi nci a l  po l i cy.  Instead  o f  l eavi ng
the  de te rm i na t i on  o f  the  l esse r ra te  to  the  pa rkl and  ded i ca t i on  by-l aw, the  deve l opers a rgued  tha t  the  pa rkl and  po l i ci es shou l d  i ncl ude  a  “sl i d i ng  sca l e ”
based  on  densi ty and  un i t  type  and  15% "cap"  on  the  am oun t o f  l and  requ i red  to  be  conveyed  usi ng  the  a l te rna t i ve  ra te .  In  response  to  the  concerns
ra i sed  by the  deve l opers,  the  OM B i m posed  a  25% cap  on  the  use  o f  the  a l te rna t i ve  ra te  i n  Town 's pa rkl and  po l i ci es.

Divisional Court Appeal

T he  Town appea l ed  the  OM B's deci si on  to  the  Di vi si ona l  Court  wi th  the  support  o f  fou r GTA m un i ci pa l i t i es.  On  appea l ,  the  Court  was asked  to
de te rm i ne  two  quest i ons o f  l aw:

1.  whe the r the  OM B e rred  i n  l aw by de te rm i n i ng  tha t  i t  had  the  au tho ri ty to  m od i fy the  Town 's pa rkl and  po l i ci es and  i m pose  a  l ower m axi m um
a l te rna t i ve  requ i rem en t than  1  hecta re  pe r 300  dwe l l i ng  un i ts;  and

2.  i f  the  answer to  quest i on  1  i s "no" ,  whe the r the  OM B e rred  i n  l aw by capp i ng  the  a l te rna t i ve  requ i rem en t based  on  a  pe rcen tage  o f  l and  to  be
deve l oped ,  ra the r than  the  num ber o f  un i ts.

In  response  to  the  f i rst  quest i on ,  the  Di vi si ona l  Court  he l d  tha t  i t  was cl ea r tha t  the  Leg i sl a tu re  had  bestowed  the  au tho ri ty to  de te rm i ne  the  a l te rna t i ve
ra te  on  m un i ci pa l i t i es and  no t  on  the  OM B. Af te r revi ewi ng  the  l eg i sl a t i ve  schem e, the  Court  he l d  tha t  the  fact  tha t  a  m un i ci pa l i ty m ay choose  to
i ncl ude  a  speci f i ed  ra te  i n  i ts o ff i ci a l  p l an  does no t  m ean  tha t  a  m un i ci pa l i ty m ust  i ncl ude  a  speci f i ed  ra te ,  fa i l i ng  wh i ch  the  OM B m ay i m pose  a  ra te .
In  com i ng  to  th i s concl usi on ,  the  Court  observed  tha t  the  word i ng  o f  the  Act  exp ressl y l e f t  the  deci si on  as to  the  a l te rna t i ve  ra te  to  be  app l i ed  i n  each
i nstance  to  the  m un i ci pa l i ty th rough  the  passi ng  o f  a  pa rkl and  ded i ca t i on  by-l aw. T he  on l y p recond i t i on  to  the  m un i ci pa l i ty passi ng  th i s by-l aw i s tha t  i t
m ust  have  po l i ci es i n  i ts o ff i ci a l  p l an  tha t  re l a te  to  the  a l te rna t i ve  ra te ,  wh i ch  the  Town has p rovi ded  i n  th i s case .

T he  Court  concl udes tha t  the  OM B's deci si on  was no t  on l y un reasonab l e  on  the  face  o f  the  p l a i n  word i ng  o f  the  Act ,  bu t  a l so  i nconsi sten t  wi th  the
broad  powers g ran ted  to  m un i ci pa l i t i es i n  m aki ng  p l ann i ng  deci si ons a ffect i ng  the i r ci t i zens as i n tended  by the  Leg i sl a tu re .  Havi ng  de te rm i ned  the
f i rst  quest i on  i n  the  a ff i rm a t i ve ,  the  Court  d i d  no t  answer the  second  and  sen t  the  m atte r back to  the  OM B fo r fu rthe r de te rm i na t i on .

Why the Richmond Hil l Decision Is Important

In  ou r vi ew, asi de  f rom  de te rm i n i ng  the  m a i n  i ssue  on  appea l ,  the  Ri chmond  Hi l l  deci si on  i s no tab l e  fo r th ree  reasons.

Fi rst ,  the  Court  i n  i ts reasons cl ea rl y d i st i ngu i shes m atte rs tha t  a re  rese rved  fo r m un i ci pa l i t i es f rom  those  m atte rs tha t  a re  revi ewab l e  by the  OM B.
Al though  the  Court  recogn i zed  tha t  the  Act  g ran ts the  OM B the  au tho ri ty to  approve  and  m od i fy o ff i ci a l  p l ans,  th i s au tho ri ty does no t  extend  to
everyth i ng  tha t  m ay be  i ncl uded  i n  o r re l a ted  to  those  po l i ci es.  Speci f i ca l l y,  the  OM B has a  ro l e  i n  ensuri ng  tha t  those  po l i ci es a re  appropri a te ,
e ffect i ve  and  i n  acco rdance  wi th  Provi nci a l  po l i ci es.  However,  the  actua l  i m p l em enta t i on  o f  the  po l i ci es i s an  act i on  rese rved  fo r m un i ci pa l i t i es (i n  th i s
case ,  th rough  the  passi ng  o f  a  pa rkl and  ded i ca t i on  by-l aw).

Second ,  i nstead  o f  si m p l y rem i t t i ng  the  deci si on  back to  the  OM B, the  Court  p rovi des som e gu i dance  as to  approp ri a te  po l i cy m od i f i ca t i ons i f  the  OM B
had  l eg i t i m a te  concerns regard i ng  the  i m pacts o f  the  Town 's pa rkl and  po l i ci es on  h i gh  densi ty deve l opm ent.  Fo r exam p l e ,  the  Court  no ted  tha t  the
OM B cou l d  d i rect  tha t  the  Town, i n  i m p l em ent i ng  i ts po l i ci es th rough  i ts by-l aws,  m ust  no t  undu l y restri ct  h i gh -densi ty deve l opm ent.  T h i s suggests
tha t  wh i l e  de ta i l s regard i ng  i m p l em enta t i on  a re  m ore  appropri a te l y rese rved  fo r m un i ci pa l i t i es,  the  i m pacts o f  such  i m p l em enta t i on  m ay be  addressed
th rough  o ff i ci a l  p l an  word i ng .
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T h i rd ,  cri t i ca l  to  the  Court 's deci si on  i s i ts i n te rp re ta t i on  o f  the  word  "po l i cy"  i n  an  o ff i ci a l  p l an .  In  ho l d i ng  tha t  the  i m posi t i on  o f  a  25% cap  (o r any cap
fo r tha t  m a tte r) i s no t  a  "po l i cy d i rect i on " ,  the  Court  m ade  the  fo l l owi ng  f i nd i ngs:

Po l i ci es a re  no t  speci f i c act i on  i tem s. T hey a re  genera l  gu i de l i nes p rovi d i ng  a  b road  ove rvi ew o f  how the  m un i ci pa l i ty wi l l  app roach  i ts task.

Po l i ci es a re  no t  ri g i d  ru l es tha t  com m and a  ce rta i n  resu l t .  T hey a re  no t  fo rm u l as o r equa t i ons i n to  wh i ch  da ta  can  be  en te red  and  a  resu l t  ce rta i n
ob ta i ned .

T here  i s a  d i ffe rence  be tween  po l i cy and  deci si on -m aki ng .

T he  Court 's i n te rp re ta t i on  o f  the  word  “po l i cy” i n  Ri chmond  Hi l l  i s a t  odds wi th  the  recen t  p ract i ce  o f  m un i ci pa l i t i es o f  adop t i ng  m ore  p rescri p t i ve
po l i ci es i n  the i r o ff i ci a l  p l ans.  T he  Court 's deci si on  a l so  appears to  devi a te  f rom  recen t  Di vi si ona l  Court  and  OM B deci si ons tha t  have  he l d  tha t  po l i ci es
i n  an  o ff i ci a l  p l an  can  be  p rescri p t i ve  i n  approp ri a te  ci rcum stances to  support  good  p l ann i ng  deci si ons:  see  Ottaw a  (Ci ty) v 267  O'Connor
L td .  and  Shore l i ne  Tow ers Inc.  v To ron to  (Ci ty).  Instead ,  the  Court 's approach  i s m ore  consi sten t  wi th  the  o f t -ci ted  passage  i n  Gol d l i st  Propert i es Inc.  v
Toron to  (Ci ty),  where  the  Court  o f  Appea l  he l d  tha t  an  o ff i ci a l  p l an  “ri ses above  the  l eve l  o f  de ta i l ed  regu l a t i on  and  estab l i shes the  b road  p ri nci p l es
tha t  a re  to  govern  the  m un i ci pa l i ty's l and  use  p l ann i ng  genera l l y. "

T he  deve l opers a re  seeki ng  l eave  to  appea l  f rom  the  Di vi si ona l  Court 's deci si on .  I f  l eave  i s g ran ted ,  bo th  m un i ci pa l i t i es and  deve l opers a l i ke  wou l d
bene f i t  f rom  the  Court  o f  Appea l 's cl a ri f i ca t i on  on  the  i n te rp re ta t i on  o f  the  word  "po l i ci es"  i n  th i s con text .

 2016  ONSC 5560  ("Ri chmond  Hi l l" ).

 See  subsect i on  26 (1 ).  No te  tha t  e ffect i ve  as o f  Ju l y 1 ,  2016 ,  the  revi ew peri od  i s 10  years fo r a  “new” o ff i ci a l  p l an .

 See  subsect i on  42 (4 ).

 A t  the  t i m e  o f  the  OM B's deci si on  the  m axi m um  a l te rna t i ve  ra te  was 1  hecta re  pe r 300  dwe l l i ng  un i ts.  E ffect i ve  as o f  Ju l y 1 ,  2016 ,  the  m axi m um
a l te rna t i ve  ra te  i s now 1  hecta re  pe r 500  dwe l l i ng  un i ts i f  the  m un i ci pa l i ty i s seeki ng  cash-i n -l i eu  o f  pa rkl and .

 Deci si on  i ssued  January 15 ,  2015  fo r OM B Case  No . PL110189  a t  pa ra  33 .

 Ib i d .  a t  pa ra  45 .  No te  tha t  the  OM B re fused  to  i m pose  a  sl i d i ng  sca l e  bu t  d i rected  tha t  add i t i ona l  cri te ri a  be  added  to  the  pa rkl and  po l i ci es i nd i ca t i ng
tha t  the  Town m ay,  a t  i ts d i scre t i on ,  speci fy by by-l aw a  sl i d i ng  sca l e .

 A l so  see  l eave  to  appea l  deci si on  a t  Ri chmond  Hi l l  (Tow n) v.  E l g i nbay Corpora t i on,  2015  ONSC 4979 .

 Ri chmond  Hi l l  a t  pa ra  48 .

 Ri chmond  Hi l l  a t  pa ras 56  to  57 .

 Ri chmond  Hi l l  a t  pa ra  58 .

 Ri chmond  Hi l l  a t  pa ras 29  and  37 .

 See  2016  ONSC 565  a t  pa ras 21  and  29  and  Deci si on  i ssued  August  30 ,  2016  fo r OM B Case  No . PL130885  a t  pa ra  338 .

 67  O.R. (3d ) 441  a t  pa ra  49 .
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