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2023  was a  m om entous year fo r cl ass act i ons i n  On ta ri o .  In  th i s a rt i cl e ,  BLG’s l ead i ng  Cl ass Act i ons team p rovi des an  ove rvi ew o f  key deve l opm ents and
trends f rom  2023 ,  and  how they a re  a l ready m an i fest i ng  i n  2024 .

Newly fi led class actions by category

Key legal developments of 2023

Amendments to the Class Proceedings Act:  Rais ing the bar for preferability  criteria

In  2023 ,  the  new p re fe rab i l i ty cri te ri a  f rom  the  On ta ri o  Cl ass Proceed i ngs Act ,  1992 (CPA) were  i n te rp re ted  fo r the  f i rst  t i m e .

Back i n  2020 ,  the  l eg i sl a tu re  am ended  the  p re fe rab i l i ty test  under sect i on  5 (1 )(d ) o f  the  CPA. T h i s change  adop ted  the  p redom i nance  and  superi o ri ty
test  f rom  the  U.S.  Federa l  Ru l es o f  Ci vi l  Procedure ,  wh i ch  requ i res a  p l a i n t i f f  to  dem onstra te  the  p roposed  cl ass p roceed i ng  i s “superi o r” to  o the r m eans
o f  re l i e f ,  and  tha t  the  com m on i ssues m ust  “p redom i na te ” ove r i nd i vi dua l  i ssues.  T h i s i s a  st ri cte r th resho l d  than  be fo re .

In  Banman v.  On ta ri o,  a  p roposed  cl ass act i on  b rough t  on  beha l f  o f  pa t i en ts who  rece i ved  ce rta i n  psych i a tri c t rea tm en t wh i l e  de ta i ned  a t  the  St .
T hom as Psych i a tri c Hosp i ta l ,  the  On ta ri o  Superi o r Court  o f  Just i ce  i n te rp re ted  the  new p re fe rab i l i ty cri te ri a  fo r the  f i rst  t i m e .
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T he  m ot i ons j udge  found  tha t  the  “p redom i nance” test  requ i res a  m ore  ri go rous assessm ent o f  the  advan tages and  d i sadvan tages o f  a  cl ass act i on  as i t
re l a tes to  j ud i ci a l  econom y, behavi ou r m od i f i ca t i on ,  and  access to  j ust i ce .  T h rough  th i s l ens,  a  m o t i ons j udge  m ust  de te rm i ne :

whe the r the  desi gn  o f  the  cl ass act i on  i s m anageab l e ;

whe the r the re  a re  reasonab l e  a l te rna t i ves;

whe the r the  com m on i ssues p redom i na te  ove r the  i nd i vi dua l  i ssues;  and

whe the r the  p roposed  cl ass act i on  i s be t te r than  the  a l te rna t i ves.

In  Banman ,  a  system i c i nst i tu t i ona l  abuse  case ,  the  new cri te ri a  were  m et.  Read  m ore  abou t  th i s case.

Banman was fo l l owed  i n  Groze l l e  v.  Corby Sp i ri t  and  Wi ne  L i mi ted,  a  p roposed  cl ass act i on  a l l eg i ng  tha t  e thano l  em i ssi ons f rom  wh i sky ag i ng
warehouses caused  m o l d  to  g row on  nearby p ropert i es.  Groze l l e  was no t  ce rt i f i ed ,  because  the  po ten t i a l  fo r com m on i ssues was ove rwhe l m ed  by the
i nd i vi dua l  i ssues tha t  wou l d  rem a i n .  Speci f i ca l l y,  the  va ri ance  i n  e thano l  em i ssi ons and  hum i d i ty i n  the  nearby geograph i c a rea  wou l d  requ i re
i nd i vi dua l  cl ass m em bers to  each  adduce  expert  evi dence  speci f i c to  the i r p roperty.

Guidance on the test for “material change” under the Securit ies Act

Two Onta ri o  Court  o f  Appea l  deci si ons cl a ri f i ed  wha t  const i tu tes a  m a te ri a l  change  tha t  wou l d  t ri gge r d i scl osu re  requ i rem en ts under On ta ri o ’s
Securi t i es Act.  T h i s i s a  cruci a l  requ i rem en t fo r act i ons under sect i on  138 .3 (4 ) o f  the  Securi t i es Act,  wh i ch  a re  o f ten  b rough t  as cl ass act i ons.

In  Markow i ch  v.  Lund i n and  Pete rs v.  SNC-Lava l i n  Group  Inc. ,  the  Court  o f  Appea l  l a i d  ou t  a  two-step  ana l ysi s to  de te rm i ne  whe the r a  m a te ri a l  change
has occurred .  T he  f i rst  step  i s to  consi de r whe the r the re  has been  a  change  i n  ri sk i n  an  o rgan i za t i on ’s busi ness,  opera t i ons,  o r cap i ta l .  Second ,  the
court  wi l l  consi de r whe the r the  change  wou l d  reasonab l y be  expected  to  have  a  si gn i f i can t  e ffect  on  the  m arke t  p ri ce  o r va l ue  o f  the  i ssuer’s securi t i es.

T he  m ate ri a l i ty o r m agn i tude  o f  the  change  i s consi de red  a t  the  second  stage  o f  the  ana l ysi s on l y.  In  add i t i on ,  the  m ean i ng  o f  “change” i s fact-speci f i c
bu t  does no t  i ncl ude  exte rna l  ci rcum stances –  pa rt i cu l a rl y where  they a re  an t i ci pa ted  o r i nhe ren t  ri sks to  a  busi ness’s opera t i ons –  tha t  do  no t  resu l t  i n  a
change  to  the  busi ness,  opera t i ons,  o r cap i ta l .

In  Lund i n ,  a  rocksl i de  and  resu l t i ng  p i t  wa l l  i nstab i l i ty a t  a  m i ne  was he l d  to  be  a  m ate ri a l  change ,  sa t i sfyi ng  the  cause  o f  act i on  cri te ri on  fo r
ce rt i f i ca t i on .  Bu t  i n  SNC Lava l i n ,  a  phone  ca l l  wi th  the  Pub l i c Prosecu t i ons Servi ce  o f  Canada ,  i n  wh i ch  SNC was advi sed  tha t  i t  wou l d  no t  be  i nvi ted
to  nego t i a te  a  rem ed i a t i on  ag reem ent,  was he l d  to  no t  be  a  m ate ri a l  change ,  and  the  appea l  was d i sm i ssed .  Read  m ore  abou t  these  cases.

Top 3 trends of 2023

1. Mandatory dismissal for delay

Another 2020  am endm ent to  the  CPA  i n t roduced  sect i on  29 .1 ,  wh i ch  a l l ows a  de fendan t  to  m ove  fo r m anda to ry d i sm i ssa l  fo r de l ay o f  an  act i on  un l ess
certa i n  steps have  been  taken  to  m ove  the  act i on  towards ce rt i f i ca t i on  wi th i n  a  one-year pe ri od .  T he  new p rovi si on  was f i rst  i n te rp re ted  by courts i n
2022 ,  bu t  i n  2023 ,  the  courts re -em phasi zed  the  m anda to ry na tu re  o f  th i s new ru l e .

In  Tata ryn  v.  Di amond  & Di amond  Law yers LLP,  the  court  he l d  tha t  the  l anguage  o f  s.  29 .1  i s m anda to ry,  desp i te  p revi ous deba te  i n  the  case  l aw, and
tha t  an  act i on  m ust  be  d i sm i ssed  i f  i t  i s cl ea r tha t  none  o f  the  i den t i f i ed  steps a re  taken  i n  t i m e .

In  add i t i on ,  the  court  em phasi zed  tha t  the re  i s substan t i a l  pub l i c i n te rest  i n  s.  29 .1 ,  si nce  the  cost  o f  l eng thy l awsu i ts takes a  to l l  on  the  econom y.
T here fo re ,  a  de fendan t  canno t  wa i ve  the i r ri gh t  to  seek d i sm i ssa l  fo r de l ay si m p l y by b ri ng i ng  a  se ri es o f  p re -ce rt i f i ca t i on  m ot i ons and  wa i t i ng  to  b ri ng
a  m ot i on  fo r d i sm i ssa l  fo r de l ay.

2. Early  dismissal

In  2023 ,  de fendan ts have  seen  m uch  success i n  d i sm i ssi ng  cl a i m s a t  an  ea rl y stage  o r successfu l l y resi st i ng  ce rt i f i ca t i on .  Courts a re  st ri ct l y scru t i n i zi ng
the  evi dence  pu t  fo rward  to  support  p l a i n t i f fs’ cl a i m s and  have  been  d i sm i ssi ng  act i ons where  i t  i s p l a i n  and  obvi ous tha t  they wi l l  fa i l .

Fo r exam p l e ,  i n  Gab i en  v Apo tex,  a  pe rsona l  i n j u ry act i on  a ri si ng  f rom  the  op i o i d  cri si s,  the  Superi o r Court  found  i t  was p l a i n  and  obvi ous tha t  no
reasonab l e  causes o f  act i on  were  ra i sed  aga i nst  a  g roup  o f  d i st ri bu to r de fendan ts pu rsuan t  to  sect i on  5 (1 )(a ),  as the re  was a  l ack o f  m a te ri a l  facts
p l eaded  tha t  connected  the  d i st ri bu to r de fendan ts to  the  p l a i n t i f f ’s a l l ega t i ons.

3. Forum select ion

Wi th  On ta ri o  courts app l yi ng  m ore  st ri ngen t  ana l yses fo r cl ass ce rt i f i ca t i on ,  p l a i n t i f fs a re  op t i ng  to  f i l e  i n  o the r j u ri sd i ct i ons wi th  m ore  favourab l e  cl ass
act i on  l eg i sl a t i on ,  l i ke  Bri t i sh  Co l um b i a .  We expect  to  see  th i s t rend  con t i nue  i n  2024 ,  pa rt i cu l a rl y fo r p roduct  l i ab i l i ty act i ons,  because  o f  Bri t i sh
Co l um b i a ’s no  costs reg i m e  and  l ower th resho l d  fo r ce rt i f i ca t i on .  However,  we  a re  st i l l  see i ng  a  steady stream  o f  securi t i es,  Charte r,  and  crown  l i ab i l i ty
f i l i ngs i n  On ta ri o .

Top 3 things to watch for in 2024

1. COVID-19 cases

Courts have  begun  to  i ssue  deci si ons on  ce rt i f i ca t i on  m ot i ons fo r COVID-19  cl ass act i ons.  Fo r exam p l e ,  i n  Pug l i ese  v Chartw e l l,  ove r 300  On ta ri o  l ong
te rm  ca re  hom es were  i m p l i ca ted  i n  e i gh t  p roposed  cl ass p roceed i ngs,  as pa rt  o f  the  p l a i n t i f fs’ a l l ega t i ons o f  system i c neg l i gence  re l a t i ng  to  the  hom es’
response  to  the  ou tb reak o f  the  COVID-19  pandem i c.
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T he  court  he l d  tha t  system i c neg l i gence  m ust  m ove  f rom  the  top  down, and  no t  f rom  the  bo t tom  up  (i .e . ,  one  pe rson ’s fa i l u re  to  adhere  to  o the rwi se
reasonab l e  po l i ci es),  o r si deways th rough  co rpo ra te  st ructu res.  Fu rthe r,  the  court  he l d  tha t  the re  m ust  be  a t  l east  one  rep resen ta t i ve  p l a i n t i f f  fo r each
corpora te  de fendan t ,  bu t  no t  a  separa te  p l a i n t i f f  fo r each  com ponen t pa rt  o f  a  co rpo ra te  en te rp ri se .  T hus,  si x cl ass act i ons aga i nst  co rpo ra te -owned
l ong  te rm  ca re  hom es were  ce rt i f i ed ,  wh i l e  two  o the rs aga i nst  m un i ci pa l i ty-owned  and  va ri ous i ndependen t l y owned  hom es were  d i sm i ssed ,  fo r l ack o f  a
com m on rep resen ta t i ve  p l a i n t i f f .

A l though  new f i l i ngs o f  COVID-19  act i ons have  sl owed , they have  no t  com p l e te l y stopped .  In  add i t i on ,  even  those  cases tha t  have  been  d i sm i ssed  on
cert i f i ca t i on  m i gh t  be  re -f i l ed  due  to  the  to l l i ng  o f  l i m i ta t i on  pe ri ods.

2. Ontario’s  new Consumer Protect ion Act,  2023

T h i s new l eg i sl a t i on  rece i ved  Roya l  Assen t  on  Decem ber 6 ,  2023 .  A l though  ye t  to  take  e ffect ,  the  new Consumer Pro tect i on  Act ,  2023 wi l l  have  no
transi t i on  pe ri od ,  and  the  regu l a to ry sect i ons suggest  i t  wi l l  have  re troact i ve  e ffect  on  consum er con tracts.  We p revi ousl y b roke  down these  key changes
and  wha t they wi l l  m ean  fo r busi nesses,  and  we  wi l l  con t i nue  to  m on i to r the  i m p l em enta t i on  o f  the  l eg i sl a t i on .

3. Appellate opinions interpret ing amendments to the Class Proceedings Act

As l ower courts have  begun  to  i n te rp re t  and  app l y recen t  changes to  the  CPA, we  expect  tha t  som e o f  these  deci si ons wi l l  m ake  the i r way to  the
appe l l a te  l eve l  fo r fu rthe r cl a ri f i ca t i on .  Part i cu l a rl y wi th  respect  to  sect i on  29 .1 ,  where  the re  a re  con f l i ct i ng  i n te rp re ta t i ons abou t  the  scope  o f  the
court ’s d i scre t i on  regard i ng  m anda to ry d i sm i ssa l  fo r de l ay.

Takeaways

Onta ri o  courts a re  app l yi ng  ri go rous scru t i ny to  cl a i m s.  No t  on l y have  am endm ents to  the  Cl ass Proceed i ngs Act  i n t roduced  stri cte r th resho l ds fo r
p re fe rab i l i ty,  and  m anda to ry d i sm i ssa l  fo r de l ay,  bu t  cou rts wi l l  expect  p l a i n t i f fs to  adduce  cogen t  evi dence  tha t  support  p l ausi b l e  causes o f  act i on .

A l though  th i s scru t i ny i s good  news fo r de fendan ts,  busi ness shou l d  rem a i n  a l e rt  and  ready to  de fend  o r m i t i ga te  cl ass act i on  ri sk.  T h roughou t  2023 ,
severa l  cl a i m s i nvo l vi ng  i ssues rang i ng  f rom  p roduct  l i ab i l i ty to  Charte r cl a i m s were  f i l ed  based  on  po ten t i a l  cl ass-wi de  l i ab i l i ty.  And  a l though
recen t  t rends suggest  De fendan ts can  ge t  cl a i m s d i sm i ssed  a t  an  ea rl y stage  o r successfu l l y resi st  ce rt i f i ca t i on ,  qu i ck and  p roact i ve  m i t i ga t i on
m easures (l i ke  a  reca l l ,  vo l un ta ry com pensa t i on  p rog ram , apo l ogy,  e tc. ) shou l d  no t  be  d i scoun ted .  

Where to learn more

BLG’s On ta ri o  Cl ass Act i ons 2022  Year-End  Revi ew
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BLG’s Recen t  cl i en t  bu l l e t i ns on  cl ass act i ons
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By:  Ca l l um  Hu tch i nson ,  Robert  S te fane l l i ,  Gl enn  Zaka i b ,  Edona  C. Vi l a,  Hanna  Ri oseco

The fine print
The graphs at the top were compiled based upon information gleaned from searching legal research
databases and monitoring the CBA Class Actions Database and new class actions fi l ings in the Ontario
Superior Court of Justice in Toronto. In addition to Toronto fi l ings, the Court office captures most, but not
all, fi l ings outside of Toronto. In “counting” the number of new class actions, we have eliminated duplicates.
We have also assigned each class action to a single category of claim, based on the dominant allegations
in the pleading. There is a certain arbitrariness to this determination. Overall, these methods are imperfect
but, in our view, gather sufficient data to provide a sense of 2023 trends.

BLG is grateful for the assistance of articl ing student Hanna Rioseco, BLG associates Callum
Hutchinson and Rob Stefanell i, practice strategy and growth specialist Marthe Angama, and rounds clerks,
Janice Francis and Larry White.
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Footnote
 Leave  to  appea l  the  Lund i n  deci si on  has been  g ran ted  by the  Suprem e Court  o f  Canada .1
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