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ARTICLE

SLFI Group — Federal Court of Appeal confirms that funds may unbundle and
outsource fund managers’ exempt f inancial services

SLFI Group  v.  Canada  (SLFI Group) i s an  i m portan t  deci si on  f rom  the  Federa l  Court  o f  Appea l  (FCA) wi th  respect  to  the  app l i ca t i on  o f  GST /HST  to
fund  m anagem ent act i vi t i es.  T he  FCA overru l ed  the  Tax Court  o f  Canada  (T CC) to  ho l d  tha t  paym ents m ade  by a  g roup  o f  i nvestm en t funds (the  Funds)
to  a  U.S.  subsi d i a ry o f  Ci t i bank fo r f i nanci ng  se rvi ces was GST /HST  exem pt.  T h i s was the  case  even  though  th i s f i nanci ng  funct i on  was o ri g i na l l y wi th i n
the  pu rvi ew o f  the  fund  m anager (the  M anager) and  wou l d  have  been  GST /HST  taxab l e  i f  rendered  d i rect l y by the  M anager.  By ou tsourci ng  the
f i nanci ng  funct i on  to  a  th i rd  pa rty,  the  Funds were  ab l e  to  save  approxi m a te l y $45M  i n  o the rwi se  un recoverab l e  GST /HST.

T he  FCA reasons a re  i nstruct i ve  and  p rovi de  gu i dance  on  how to  successfu l l y unbund l e ,  ou tsource  and  re -characte ri ze  ce rta i n  act i vi t i es pe rfo rm ed  by
the  fund  m anager so  tha t  they can  be  t rea ted  as GST /HST-exem pt f i nanci a l  se rvi ces.

Key Takeaways

T he  Court ’s com m ents i n  SLFI Group p resen t  an  opportun i ty fo r Funds and  o the r taxpayers tha t  i ncu r un recoverab l e  GST /HST  to  revi si t  the i r cu rren t
a rrangem ents to  restructu re  and  save  un recoverab l e  GST /HST.

SLFI Group a l so  h i gh l i gh ts the  ri sk o f  i nvestm en t fund  a rrangem ents where  a  po rt i on  o f  the  fees pa i d  to  a  th i rd  pa rty m ay be  construed  as a  paym ent
“fo r the  bene f i t ” o f  the  fund  m anager.  I f  th i s were  the  case ,  the  paym ents cou l d  po ten t i a l l y have  been  t rea ted  as consi de ra t i on  fo r taxab l e  se rvi ces.

Overview of the Facts

T he  M anager p rovi ded  m anagem ent and  adm i n i st ra t i ve  se rvi ces to  the  Funds.  As pa rt  o f  i ts du t i es,  the  M anager f i nanced  the  up fron t  paym ent o f
b roke rage  se l l i ng  com m i ssi ons so  tha t  the  Funds cou l d  o ffe r the i r i nvesto rs a  de fe rra l  o r com p l e te  e l i m i na t i on  o f  these  com m i ssi ons.  T he  M anager no
l onger wan ted  to  f i nance  these  se l l i ng  com m i ssi ons fo r busi ness reasons and ,  as t rustee  o f  the  Funds,  ou tsourced  th i s funct i on  to  a  U.S.  speci a l -pu rpose
subsi d i a ry o f  Ci t i bank (the  Fund i ng  Corp .).

T he  Canada  Revenue  Agency reassessed  the  Funds and  the  M anager to  i m pu te  GST /HST  on  those  se rvi ces,  fo r approxi m a te l y $45M  i n  un rem i t ted
GST /HST. T he  taxpayers appea l ed  the  reassessm ent to  the  T CC, where  the  T CC he l d  tha t  the  se rvi ces were  taxab l e  because  the  se rvi ces were  pa rt  o f
the  M anager’s du t i es and  wou l d  have  o the rwi se  been  taxab l e  i f  rendered  by the  M anager ra the r than  ou tsourced  to  the  Fund i ng  Corp .  T he  FCA
d i sagreed  wi th  the  T CC and  he l d  tha t  Fund i ng  Corp . ’s se rvi ces were  GST /HST-exem pt f i nanci a l  se rvi ces.

For fu rthe r i n fo rm at i on  on  how SLFI Group m ay a ffect  you r GST /HST  ob l i ga t i ons,  fee l  f ree  to con tact  the  au tho rs be l ow o r any m em bers o f  ou r
Com m od i ty Tax g roup .

 2019  FCA 217 .

By:  Bobby B.  So l h i,  Braek Urquhart

Servi ces:  Tax,  Com m od i ty Tax,  Appe l l a te  Advocacy

Related Contacts

1

1

Bobby B. Solhi

Partner

To ro n to

BSo l h i @b l g .co m

4 1 6 .3 6 7 .6 4 6 7

https://www.blg.com/en/insights/2019/09/en/services/practice-areas/tax/commodity-ta
https://www.blg.com/en/insights/2019/09/en/people/s/solhi-bobb
https://www.blg.com/en/insights/2019/09/en/services/practice-areas/ta
https://www.blg.com/en/insights/2019/09/en/services/practice-areas/tax/commodity-ta
https://www.blg.com/en/insights/2019/09/en/services/practice-areas/disputes/appellate-advocac
https://www.blg.com/en/insights/2019/09/en/people/s/solhi-bobb
ailto:BSolhi@blg.co
el:416.367.646





