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ONCA Provides Clarity On the Law Of Causation In Delayed Diagnosis
T he  Court  o f  Appea l  has re l eased  ano the r deci si on  i n  a  case  stem m i ng  f rom  a l l ega t i ons o f  de l ayed  d i agnosi s (fo l l owi ng  i n  the  foo tsteps o f  recen t
de l ayed  d i agnosi s cases such  as Suru jdeo  v.  Me l ady,  Sacks v.  Ross,  and  Ghi assi  v.  S i ngh).

In  Whi te  v.  S t .  Joseph 's Hosp i ta l  (Hami l ton),  the  p l a i n t i f fs b rough t  an  act i on  aga i nst  the  de fendan t  hosp i ta l  and  severa l  o f  i ts nu rses fo r de l ayed
d i agnosi s o f  h i s "p i nho l e "  bowe l  l eak,  a  ra re  bu t  we l l  recogn i zed  ri sk o f  h i s rou t i ne  bowe l  su rge ry.  A t  t ri a l ,  Just i ce  Carpen te r-Gunn  d i sm i ssed  the  act i on
i n  fu l l ,  wi th  reasons tha t  were  no t  reported .

On  appea l ,  the  appe l l an ts a rgued  tha t  the  t ri a l  j udge  m ade  severa l  pa l pab l e  and  ove rri d i ng  e rro rs o f  fact  and  m i sapp l i ed  the  l aw o f  causa t i on .

Just i ce  Lauwers,  wri t i ng  fo r the  Court  o f  Appea l ,  revi ewed  the  j udge 's f i nd i ngs o f  fact  and  de te rm i ned  tha t  the  t ri a l  j udge  m ade  no  pa l pab l e  and
overri d i ng  e rro rs.  T hese  f i nd i ngs p ri m ari l y cen te red  on  whe the r the  standard  o f  ca re  was m et i n  m on i to ri ng  and  report i ng  changes i n  the  p l a i n t i f f 's
cl i n i ca l  sta tus and  the  adm i n i st ra t i on  o f  an t i b i o t i cs.

Wi th  respect  to  causa t i on ,  the  appe l l an t  a rgued  tha t  the  t ri a l  j udge  e rred  i n  he r f i nd i ngs o f  facts and  tha t  the  t ri a l  j udge  i m properl y requ i red  h i m  to
estab l i sh  tha t  the  responden ts'  neg l i gence  was the  "m ost  si gn i f i can t"  cause  o f  the  ha rm . T he  Court  revi ewed  the  expert  evi dence  and  found  the  t ri a l
j udge  m ade  no  pa l pab l e  and  ove rri d i ng  e rro r i n  concl ud i ng  tha t  the  ou tcom e wou l d  have  been  the  sam e whe the r o r no t  the  a l l eged  neg l i gence
occurred ,  and  tha t  the  t ri a l  j udge  d i d  no t  app l y the  wrong  test  fo r causa t i on .

As pa rt  o f  the  causa t i on  ana l ysi s,  Just i ce  Lauwers (who  a l so  wro te  the  deci si on  i n  Sacks v.  Ross,  2017  ONCA 773) m ade  a  b ri e f  cl a ri fyi ng  sta tem en t on
the  deci si on  i n  Sacks ,  as fo l l ows:

[25 ]   In  an  act i on  fo r de l ayed  m ed i ca l  d i agnosi s and  t rea tm en t,  a  p l a i n t i f f  m ust  estab l i sh  tha t  the  de l ay caused  o r con tri bu ted  to  the  un favourab l e
ou tcom e:  Sacks v.  Ross,  2017  ONCA 773 ,  417  D.L .R.  (4 th ) 387 ,  l eave  to  appea l  to  SCC re fused ,  2018  Carswe l l On t  10678-10679 ,  a t  pa ra .  117 ;  Be l dycki
Esta te  v.  Ja i pa rgas,  2012  ONCA 537 ,  295  O.A.C. 100 ,  a t  pa ra .  44 .  T he  ph rase  "caused  o r con tri bu ted"  o ri g i na tes i n  the  Neg l i gence  Act,  R.S.O. 1990 ,  c.
N.1 ,  a t  s.  1 ,  and  i s the  no rm at i ve  test  app l i ed  by th i s cou rt ,  as se t  ou t  i n  Sacks v.  Ross,  a t  pa ra .  117 ,  and  em bod i ed  i n  the  "bu t  fo r"  test  p rescri bed  by
the  Suprem e Court  i n  Cl ements v.  Cl emen ts,  2012  SCC 32 ,  [2012 ]  2  S.C.R. 181 ,  a t  pa ra .  8 .  In  o the r words,  "bu t  fo r"  the  a l l eged  de l ay wou l d  the
p l a i n t i f f  have  su ffe red  the  un favourab l e  ou tcom e? (No th i ng  i n  Sacks v Ross revi ved  the  "m a te ri a l  con tri bu t i on  to  i n j u ry"  test . )

T h i s sta tem en t adds som e cl a ri ty to  the  deci si on  i n  Sacks ,  wh i ch  has been  the  sub j ect  o f  som e com m enta ry si nce  i ts re l ease .  T he  sta tem en t m akes i t
crysta l  cl ea r tha t  the  Court  o f  Appea l  was no t  sub t l y revi vi ng  the  "m a te ri a l  con tri bu t i on  to  i n j u ry"  test  i n  Sacks .  T he  sta tem en t a l so  speaks to  the  age-
o l d  d i sag reem ent be tween  counse l  as to  whe the r the  l anguage  "bu t  fo r"  o r " cause  o r con tri bu te "  ough t  to  be  used  i n  the  causa t i on  ana l ysi s.  From
Just i ce  Lauwers' cl a ri f i ca t i on ,  i t  l ooks l i ke  the  l anguage  "cause  o r con tri bu te "  i s he re  to  stay (a t  l east  fo r now),  bu t  tha t  th i s l anguage  does no t  rep resen t
a  departu re  f rom  the  t rad i t i ona l  "bu t  fo r"  test ,  as som e have  suggested  fo l l owi ng  the  deci si on  i n  Sacks .
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