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ARTICLE

Court defers to hospital’s decision-making during pandemic
In  response  to  the  COVID-19  pandem i c and  a  M arch  19  recom m enda t i on  by the  Ch i e f  M ed i ca l  Off i ce r o f  Hea l th ,  hosp i ta l s across On ta ri o  m od i f i ed  the i r
vi si to r po l i ci es to  l i m i t  access to  “essen t i a l  vi si to rs” on l y.  T hese  deci si ons were  m ade  to  p reven t  the  sp read  o f  the  nove l  co ronavi rus,  and  i n  pa rt i cu l a r,
to  p ro tect  hosp i ta l s’ pa t i en ts and  sta ff  f rom  i n fect i on .

On  Apri l  9 ,  2020 ,  the  On ta ri o  Di vi si ona l  Court  (the  Court ) heard  a  cha l l enge  to  North  York Genera l  Hosp i ta l ’s (the  Hosp i ta l ) restri cted  vi si to r po l i cy.  T he
cha l l enge  was b rough t  by the  subst i tu te  deci si on -m aker and  l i t i ga t i on  guard i an  o f  a  pa t i en t  who  i s 77  years o l d  and  m ed i ca l l y stab l e .  T he  pa t i en t  i s
a l so  the  subst i tu te  deci si on -m aker’s fa the r.  T he  app l i can t  asked  the  Court  to  revi ew the  Hosp i ta l ’s vi si to r restri ct i ons and  sough t  “fu l l  and  un fe t te red ”
access to  h i s fa the r to  be  ab l e  to  m ake  t rea tm en t deci si ons on  h i s beha l f .  On  Apri l  20 ,  the  Court  re l eased  i ts deci si on  d i sm i ssi ng  the  app l i ca t i on  (see
2020  ONSC 2335).

Of no te ,  due  to  soci a l  d i stanci ng  m easures du ri ng  the  pandem i c,  th i s was the  f i rst  vi rtua l  heari ng  he l d  i n  the  h i sto ry o f  the  Di vi si ona l  Court .

What you need to know

T he  Court  de te rm i ned  tha t  the  Hosp i ta l ’s deci si on  to  restri ct  access to  i ts p rem i ses was no t  a  deci si on  tha t  i s sub j ect  to  j ud i ci a l  revi ew by the  courts.

T he  Court  recogn i zed  and ,  u l t i m a te l y,  de fe rred  to  the  Hosp i ta l ’s expert i se  and  experi ence  as the  Hosp i ta l  estab l i shed  tha t  i ts deci si on  was i n fo rm ed
by the  ava i l ab l e  m ed i ca l  and  ep i dem i o l og i ca l  evi dence  i n  the  con text  o f  the  pandem i c.

T he  Court  concl uded  tha t  the  vi si to r po l i cy d i d  no t  b reach  the  pa t i en t ’s ri gh ts under sect i ons 7 ,  12  and  15  o f  the  Charte r o f  Ri gh ts and  Freedoms
(the  Charte r).

T he  Court  con f i rm ed  tha t  i n fo rm ed  consen t  does no t  need  to  be  p rovi ded  by a  subst i tu te  deci si on -m aker i n  pe rson ;  i t  can  be  p rovi ded  vi a  te l ephone
or e -m a i l .

A hospital’s decision to restrict visitors is not subject to judicial review

Not eve ry deci si on  m ade  by an  o rgan i za t i on  i s sub j ect  to  j ud i ci a l  revi ew. In  o rde r to  t ri gge r the  j u ri sd i ct i on  o f  the  court ,  a  deci si on  m ust  be  m ade
pursuan t  to  a  sta tu to ry power and  i t  needs to  be  pub l i c i n  na tu re  –  ne i the r o f  wh i ch  were  p resen t  i n  th i s case .  Com m on exam p l es o f  revi ewab l e
deci si ons a re  those  o f  adm i n i st ra t i ve  t ri buna l s o r o f  an  o rgan i za t i on  i m p l em ent i ng  a  speci f i c governm ent p rog ram .

Here ,  when  m aki ng  the  deci si on  to  restri ct  vi si to r access,  the  Hosp i ta l  was no t  act i ng  pu rsuan t  to  a  sta tu to ry au tho ri ty –  i .e .  a  power g ran ted  to  i t  by the
Leg i sl a tu re .  Ne i the r the  Pub l i c Hosp i ta l s Act,  no r i ts regu l a t i ons,  d i cta te  how a  hosp i ta l  i s to  regu l a te  access to  i ts p rem i ses to  vi si to rs.  T he  Court
con f i rm ed  the re  i s no  sta tu to ry du ty on  a  hosp i ta l  to  p rovi de  genera l  and  un l i m i ted  access to  vi si to rs.

Wh i l e  the  deci si on  to  restri ct  vi si to r access ce rta i n l y a ffects the  pub l i c,  th i s i s no t  su ff i ci en t  to  t ri gge r the  ove rsi gh t  o f  the  court .  Ra the r,  the  deci si on
needs to  go  fu rthe r to  be  consi de red  to  be  o f  a  su ff i ci en t  pub l i c na tu re  to  be  revi ewab l e ;  i t  m ust  be  “pub l i c” i n  a  “pub l i c l aw sense”.  In  o the r words,  the
o rgan i za t i on  wou l d  need  to  be  exe rci si ng  a  power cen tra l  to  the  adm i n i st ra t i ve  m anda te  g i ven  to  i t  by the  governm ent.  Here ,  the  Hosp i ta l ’s au tho ri ty
a rose  f rom  i ts ri gh ts as an  i ndependen t  co rpo ra t i on  (ra the r than  an  agen t  o f  governm ent) and  as an  occup i e r o f  i ts p rem i ses.  Fu rthe rm ore ,  the  Court
sta ted  tha t  “[w]h i l e  i t  i s expected  tha t  hosp i ta l s wi l l  fo l l ow the  [Ch i e f  M ed i ca l  Off i ce r o f  Hea l th ’s]  recom m enda t i on ,  they a re  no t  sta tu to ri l y com pe l l ed  to
do  so .”

T h roughou t  i ts 13 -page  deci si on ,  the  Court  em phasi zed  the  com p l exi ty o f  the  deci si ons faced  by a  hosp i ta l  adm i n i st ra t i on  du ri ng  a  pandem i c and  the
expert i se  tha t  the  Hosp i ta l  b rough t  to  bear on  those  deci si ons:

[T ]he  app l i can t ’s cri t i ci sm s o f  the  Vi si to r Po l i cy,  and  i ts a l l eged  i nconsi stenci es and  l og i ca l  f l aws,  a re  rea l l y an  a t tem pt to  engage  the  Court  i n  a
re -we i gh i ng  o f  the  com p l ex and  o f ten  d i ff i cu l t  facto rs,  consi de ra t i ons and  cho i ces tha t  m ust  be  eva l ua ted  by a  hosp i ta l  adm i n i st ra t i on  du ri ng  a
pandem i c.  T h i s i s no t  the  Court ’s ro l e .  T he  Hosp i ta l  has enorm ous expert i se  and  speci a l i zed  knowl edge  ava i l ab l e  to  i t  i n  exe rci si ng  i ts
d i scre t i on  a round  hosp i ta l  adm i n i st ra t i on  i ssues du ri ng  a  pandem i c,  on l y one  o f  wh i ch  i s vi si to r po l i cy.  S i gn i f i can t  de fe rence  m ust  be  a ffo rded
to  the  Hosp i ta l  i n  the  ci rcum stances.

The Visitor’s Policy does not breach the Charter of Rights and Freedoms

T he  app l i can t  a rgued  tha t  the  vi si to r po l i cy b reached  h i s fa the r’s ri gh ts to  (1 ) equa l i ty;  (2 ) l i fe ,  l i be rty and  securi ty o f  the  pe rson ;  and  (3 ) p ro tect i on
from  crue l  and  unusua l  pun i shm ent.  Desp i te  deci d i ng  tha t  the  deci si on  was no t  sub j ect  to  j ud i ci a l  revi ew, the  Court  wen t  on  to  consi de r and  re j ect
these  Charte r argum ents.

T he  focus o f  the  cha l l enge  was on  whe the r the  pa t i en t ’s equa l i ty ri gh ts were  i n f ri nged ,  i n  pa rt i cu l a r,  because  excep t i ons were  m ade  fo r som e vi si to rs
(i ncl ud i ng  vi si to rs see i ng  pa t i en ts who  a re  a t  the  end-o f-l i fe ,  l abouri ng  o r under the  age  o f  18 ),  bu t  no t  fo r o the rs.  He  a rgued  tha t  these  d i st i nct i ons
p l aced  an  undue  and  d i scri m i na to ry bu rden  on  the  e l de rl y and  those  wi th  m en ta l  d i sab i l i t i es.

T he  Court  concl uded  tha t  the  vi si to r po l i cy i s no t  d i scri m i na to ry,  bu t  ra the r i s “roo ted  i n  the  expert i se  o f  m ed i ca l  and  pub l i c hea l th  p ro fessi ona l s
exerci si ng  the i r p ro fessi ona l  j udgm ent,  wh i ch  i s i n  tu rn  based  on  sci en t i f i c evi dence  and  ep i dem i o l og i ca l  da ta ”.  T he  d i st i nct i on  m ade , be tween  those
who  were  g ran ted  excep t i ons and  those  who  were  no t ,  was based  on  the  severi ty o f  the  i m pact  o f  the  vi rus on  the  pa t i en t  dem ograph i c to  be  vi si ted .  Fo r
exam p l e ,  the  m ed i ca l  evi dence  showed  tha t  the  e l de rl y a re  m ore  l i ke l y to  su ffe r seve re  consequences i f  i n fected  wi th  COVID-19 ,  whereas ch i l d ren  a re
no t  a ffected  to  the  sam e degree .

T he  Court  em phasi zed  tha t  the  Hosp i ta l ’s deci si on  was based  on  the  evi dence  and  va l i d  m ed i ca l  concern  re l evan t  to  p ro tect i ng  pa t i en t  sa fe ty.  I t  was
no t  a rb i t ra ry (i n  tha t  i t  fu l f i l l ed  i ts ob j ect i ve  i n  p ro tect i ng  the  Hosp i ta l  com m un i ty),  i t  was no t  ove rb road  (i n  tha t  i t  d i d  no t  a ffect  m ore  peop l e  than  i t
needed  to ),  and  i t  was no t  g rossl y d i sp roport i ona te  (i n  tha t  i t  d i d  no t  go  too  fa r to  p ro tect  pa t i en ts).

ttps://www.canlii.org/en/on/onscdc/doc/2020/2020onsc2335/2020onsc2335.htm


Informed consent can be obtained remotely

Part  o f  the  app l i can t ’s a rgum ent was tha t  he  was unab l e  to  fu l f i l l  h i s du t i es as h i s fa the r’s subst i tu te  deci si on -m aker wi thou t  be i ng  wi th  h i m  i n  pe rson .

T he  Court  con f i rm ed  tha t  a  subst i tu te  deci si on -m aker does no t  need  to  be  physi ca l l y p resen t  to  p rovi de  i n fo rm ed  consen t .  I t  exp l a i ned  tha t  “[s]uch  a
requ i rem en t wou l d  no t  be  p ract i ca l  o r possi b l e  to  fu l f i l l . ” Ra the r,  i n fo rm ed  subst i tu te  consen t  m ay be  ob ta i ned  by the  hea l thca re  p rovi de r th rough
te l ephone  and  e -m a i l  consu l ta t i on .  T he  Court  no ted  tha t  th i s i s no t  un i que  to  the  pandem i c,  as hea l thca re  p rovi de rs regu l a rl y ob ta i n  consen t  f rom
subst i tu te  deci si on -m akers i n  th i s m anner ou tsi de  the  con text  o f  a  pandem i c.

Takeaway

T hroughou t  the  pandem i c,  hea l th  ca re  p rovi de rs across On ta ri o  have  been  engaged  i n  com p l ex and  evo l vi ng  deci si on -m aki ng  based  on  the  ava i l ab l e
(and  chang i ng ) expert  and  m ed i ca l  evi dence .  Wh i l e  hosp i ta l s recogn i ze  tha t  vi si to r restri ct i ons du ri ng  the  pandem i c a re  ve ry d i ff i cu l t  fo r fam i l i es and
pa t i en ts,  the  Court ’s deci si on  i n  th i s case  con f i rm s tha t  hosp i ta l s wi l l  be  g i ven  de fe rence  i n  m aki ng  the  deci si ons necessary to  p ro tect  the i r sta ff  and
pa t i en ts,  p rovi ded  the i r deci si ons a re  m ade :

wi th  regard  to  the  best  cl i n i ca l  and  sci en t i f i c evi dence  ava i l ab l e  a t  the  t i m e ;

fo r the  pu rpose  o f  p ro tect i ng  the  sa fe ty o f  hosp i ta l  pa t i en ts and  sta ff ;  and

wi th  due  consi de ra t i on  fo r those  pe rsons a ffected  by deci si ons.

As hea l th  ca re  o rgan i za t i ons across the  coun try face  cha l l eng i ng  deci si on -m aki ng  a ri si ng  f rom  the  pandem i c,  BLG’s ded i ca ted  Hea l th  Law g roup  i s
ava i l ab l e  to  assi st  you .  Fo r fu rthe r i n fo rm at i on  abou t  the  i m p l i ca t i ons o f  th i s deci si on  fo r you r o rgan i za t i on ,  p l ease  fee l  f ree  to  con tact  any one  o f  the
co-au tho rs o f  th i s a rt i cl e .
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