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ARTICLE

Information Sharing in Canadian Competition and Foreign Investment Reviews
T he  Com pet i t i on  Bureau  (“Bureau”) and  the  Investm en t Revi ew Di vi si on  (“IRD”) o f  Innova t i on ,  Sci ence  and  Econom i c Deve l opm ent Canada  have  j o i n t l y
i ssued  a  no te  tha t  se ts ou t  the  f ram ework fo r co -opera t i on  be tween  them  when  they a re  conduct i ng  pa ra l l e l  revi ews o f  the  sam e t ransact i on .  A l though
the i r revi ews a re  conducted  separa te l y,  and  co -opera t i on  be tween  the  Bureau  and  IRD has l ong  been  the  no rm , th i s f ram ework p rovi des pa rt i es
undergo i ng  such  revi ews wi th  an  understand i ng  o f  wha t  re l evan t  i n fo rm at i on  the  Bureau  and  IRD wi l l  sha re  th roughou t  the  revi ew p rocesses,  i ncl ud i ng
subm i ssi ons rece i ved  f rom  the  pa rt i es,  concl usi ons,  and  p roposed  rem ed i es.

Competit ion Review in Canada

T he  Bureau  adm i n i ste rs and  en fo rces the  Compet i t i on  Act,  wh i ch  regu l a tes an t i -com pet i t i ve  conduct  i n  the  Canad i an  m arke ts.  Dea l s m ust  be  no t i f i ed  to
the  Bureau  i f  they m ee t bo th  the  pa rty-si ze  and  t ransact i on -si ze  no t i f i ca t i on  th resho l ds under the  Compet i t i on  Act .  I f  a  dea l  i s no t i f i ab l e ,  the  Bureau
revi ews the  p roposed  t ransact i on  and  assesses i ts po ten t i a l  i m pact  on  com pet i t i on  i n  Canada .  Based  on  the  f i nd i ngs,  the  Bureau  can  extend  i ts revi ew
wi th  supp l em enta ry requests fo r i n fo rm at i on ,  nego t i a te  wi th  the  pa rt i es to  i m p l em ent rem ed i es such  as d i vest i tu re  o f  ce rta i n  asse ts,  o r cha l l enge  the
transact i on .

Foreign Investment Review in Canada

IRD adm i n i ste rs and  en fo rces the  Investmen t Canada  Act,  wh i ch  p rovi des fo r the  revi ew o f  si gn i f i can t  i nvestm en ts i n  Canada  by non-Canad i ans.  I t
revi ews t ransact i ons tha t  i nvo l ve  a  non-Canad i an  i nvesto r and  m ee t the  t ransact i on -si ze  th resho l ds se t  ou t  i n  the  Investmen t Canada  Act  to  ensure  tha t
they resu l t  i n  ne t  bene f i t  to  Canada .  T h i s revi ew i nvo l ves a  ne t  bene f i t  ana l ysi s based  on  a  va ri e ty o f  facto rs i ncl ud i ng ,  bu t  no t  l i m i ted  to ,  the  e ffect  o f
the  i nvestm en t on  econom i c act i vi t i es i n  Canada ,  i ts e ffect  on  com pet i t i on  wi th i n  any i ndustry,  and  i ts com pat i b i l i ty wi th  na t i ona l  po l i ci es.  T he  M i n i ste r
o f  Innova t i on ,  Sci ence  and  Econom i c Deve l opm ent Canada  can  p roh i b i t  the  fo re i gn  i nvestm en t upon  advi ce  f rom  IRD tha t  a  t ransact i on  i s no t
bene f i ci a l  to  Canada ’s i n te rests.

Pre -m erger no t i f i ca t i on  th resho l ds under bo th  the  Compet i t i on  Act  and  the  Investmen t Canada  Act  are  d i scussed  i n  m ore  de ta i l  i n  ou r February 2018
bu l l e t i n .  T hese  revi ews a re  i ndependen t  p rocesses tha t  app l y d i ffe ren t  l aws,  bu t  they can  ove rl ap  when  the  sam e t ransact i on  t ri gge rs revi ews under bo th
the  Compet i t i on  Act  and  the  Investmen t Canada  Act.  In  pa rt i cu l a r,  IRD’s ne t  bene f i t  ana l ysi s requ i res an  assessm ent o f  i m pact  on  com pet i t i on ,  si m i l a r to
the  Bureau ’s ana l ysi s.  Bo th  o rgan i za t i ons can  m axi m i ze  e ff i ci ency i n  genera l  by shari ng  i n fo rm at i on  abou t  t i m e fram es,  com m on ana l yses,  and  the
rem ed i es consi de red .  No t  su rp ri si ng l y,  the  no te  sheds l i gh t  on  IRD’s genera l  p ract i ce  o f  so l i ci t i ng  the  Bureau ’s vi ews du ri ng  the  course  o f  i ts fo re i gn
i nvestm en t revi ew, wh i ch  i s genera l l y exp ressed  to  pa rt i es wh i l e  undergo i ng  pa ra l l e l  revi ew p rocesses.  T he  no te  a l so  cl a ri f i es tha t  IRD wi l l  genera l l y
re fra i n  f rom  m aki ng  a  deci si on  on  fo re i gn  i nvestm en t wi thou t  consi de ri ng  a  com p l e te  ana l ysi s f rom  the  Bureau ,  wh i ch  has a l so  been  standard  IRD
pract i ce ,  bu t  has no t  p revi ousl y been  se t  ou t  i n  wri t i ng  fo r pa rt i es’ i n fo rm at i on  i n  advance  o f  com m enci ng  a  revi ew.

Scope of Information Sharing

T he  no te  p rovi des tha t  the  Bureau  and  IRD wi l l  coopera te  du ri ng  pa ra l l e l  revi ews i n  the  fo l l owi ng  ways:

Part i ci pa t i ng  i n  knowl edge  t ransfe r sessi ons i n  a reas o f  m u tua l  i n te rest ;

Desi gna t i ng  l i a i son  o ff i ce rs fo r revi ew o f  the  sam e t ransact i on ;

Exchang i ng  i n fo rm at i on  on  t i m i ng  and  o the r p rocedura l  m a tte rs;

Shari ng  subm i ssi ons p rovi ded  by the  pa rt i es;

Shari ng  ana l yt i ca l  f i nd i ngs and  concl usi ons re l a ted  to  the  e ffects o f  the  t ransact i on  on  com pet i t i on ;  and

Com m un i ca t i ng  p roposed  rem ed i es o r possi b l e  undertaki ngs.

T he  con f i den t i a l i ty o f  the  shared  i n fo rm at i on  wi l l  rem a i n  i n tact .  No  i n fo rm at i on  wi l l  be  shared  by the  Bureau  o r IRD i f  do i ng  so  wou l d  be  i nconsi sten t
wi th  ob l i ga t i ons under any re l evan t  l aw o r po l i cy,  and  each  o rgan i za t i on  wi l l  on l y com p l y wi th  requests fo r d i scl osu re  f rom  th i rd  pa rt i es upon  no t i ce  and
consen t ,  as a re  the i r p resen t  po l i ci es and  sta tu to ry ob l i ga t i ons.
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