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ARTICLE

Top Ontario Court Confirms Physicians' Duty to Provide Effective Referrals
T he  Court  o f  Appea l  has con f i rm ed  tha t  where  physi ci ans a re  unwi l l i ng  to  de l i ve r ca re  on  m ora l  o r re l i g i ous g rounds,  they m ust  p rovi de  an  e ffect i ve
re fe rra l  to  ano the r hea l th  ca re  p rovi de r o r agency.

On  M ay 15 ,  2019 ,  theOnta ri o  Court  o f  Appea l  uphe l d  the  const i tu t i ona l i tyo f  the  Co l l ege  o f  Physi ci ans and  Surgeon ’s (CPSO) po l i ci es on  ‘e ffect i ve
re fe rra l ’.  T he  po l i ci es requ i re  physi ci ans who  a re  unwi l l i ng  to  p rovi de  ce rta i n  ca re  on  m ora l  o r re l i g i ous g rounds to  p rovi de  an  e ffect i ve  re fe rra l  to  o the r
p ract i t i one rs o r cl i n i cs.  Known exam p l es o f  such  ca re  i ncl ude  m ed i ca l  assi stance  i n  dyi ng  (M AID),  abort i ons,  con tracep t i on ,  fe rt i l i ty t rea tm en ts and
transgender t rea tm en ts.  T he  Court  unan i m ousl y ru l ed  tha t  pa t i en ts’ ri gh ts to  equ i tab l e  access to  m ed i ca l  se rvi ces ou twe i ghs a  physi ci an ’s f reedom  to
re fuse  p rovi d i ng  ca re  on  re l i g i ous g rounds.  Wh i l e  the  deci si on  does no t  d i rect l y addresshosp i ta l s’ o r hea l th  au tho ri t i es’ ob l i ga t i ons to  p rovi de  e ffect i ve
re fe rra l s,  the  Court  h i gh l i gh ts the  Di vi si ona l  Court ’s observa t i on  tha t  a  po i n t  pe rson  to  m ake  re fe rra l s can  be  i den t i f i ed  by a  cl i n i c o r hosp i ta l .  

What is  an Effect ive Referral?

An e ffect i ve  re fe rra l  i s one  tha t  i s m ade  i n  good  fa i th ,  to  a  non-ob j ect i ng ,  ava i l ab l e  and  accessi b l e  physi ci an ,  hea l th -ca re  p ro fessi ona l  o r agency,  and
i m portan t l y,  i s m ade  i n  a  t i m e l y m anner.  T he  CPSO’s “Fact  Shee t” — wh i ch  g i ves gu i dance  to  physi ci ans on  com p l yi ng  wi th  the  requ i rem en ts — no tes
tha t  the  physi ci an  can  m ake  the  re fe rra l  o r assi gn  the  task to  ano the r non-physi ci an  sta ff  m em ber.  E ffect i ve  re fe rra l s a re  no t  fo rm a l  wri t ten  re fe rra l s to  a
speci a l i st .

The Court ’s  Decis ion

T he  Court  uphe l d  the  Di vi si ona l  Court ’s f i nd i ng  tha t  wh i l e  the  CPSO’s po l i ci es i n f ri nged  i nd i vi dua l  physi ci ans’ re l i g i ous f reedom , the  po l i ci es a re
reasonab l e  l i m i ts p rescri bed  by l aw tha t  a re  dem onstrab l y j ust i f i ed  i n  a  f ree  and  dem ocra t i c soci e ty.  On  appea l ,  the  appe l l an ts a rgued  tha t  the
e ffect i ve  re fe rra l  requ i rem en t was unnecessary,  and  tha t  a  “genera l i zed  i n fo rm at i on ” m ode l  cou l d  be  a  l ess i m pa i ri ng  a l te rna t i ve  to  ach i eve  the  CPSO’s
ob j ect i ve ,  wh i l e  respect i ng  the i r f reedom  o f  re l i g i on .  T h i s m ode l  wou l d  a l l ow ob j ect i ng  physi ci ans to  l ead  pa t i en ts to  pub l i ca l l y ava i l ab l e  resources
such  as On ta ri o ’s Care  Coord i na t i on  Servi ce  (fo r M AID se rvi ces) and  Te l ehea l th  (fo r genera l  ca re  i n fo rm at i on ).  T he  Co l l ege  p resen ted  f resh  evi dence  to
a rgue  tha t  th i s m ode l  wou l d  no t  respond  to  the  rea l i t i es o f  vu l ne rab l e  pa t i en ts,  p l aces the  bu rden  on  the  pa t i en t  to  se l f -re fe r and  crea tes de l ays i n
accessi ng  t i m e-sensi t i ve  m ed i ca l  ca re .  T he  Court  found  tha t  the  a l te rna t i ves p roposed  by the  appe l l an ts were  d i rected  a t  reduci ng  the  po l i ci es’ bu rden
on  ob j ect i ng  physi ci ans,  ra the r than  addressi ng  the  needs o f  vu l ne rab l e  pa t i en ts and  advanci ng  the  goa l  o f  equ i tab l e  access to  m ed i ca l  ca re .

Gi ven  the  i m portance  o f  physi ci ans as “ga tekeepers” and  “navi ga to rs” i n  the  hea l th  ca re  system , the  Court  recogn i zed  tha t  e ffect i ve  re fe rra l  i s essen t i a l
to  p rese rvi ng  t rust  i n  the  physi ci an -pa t i en t  re l a t i onsh i p  and  i n  p reven t i ng  ha rm  to  vu l ne rab l e  pa t i en ts.  T he  Court  was m i nd fu l  to  no te  tha t  the  CPSO i s
a  se l f -govern i ng  p ro fessi ona l  body and  accord i ng l y,  i s un i que l y qua l i f i ed  to  deve l op  po l i ci es and  p rocedures govern i ng  the  p ract i ce  o f  m ed i ci ne .  T he
CPSO’s “Fact  Shee t” cl a ri f i es tha t  the  ob j ect i ng  physi ci an  does no t  need  to  pe rsona l l y p rovi de  a l l  cl i n i ca l l y approp ri a te  se rvi ces o r a  fo rm a l  re fe rra l .
Ra the r,  the  i n ten t  o f  the  po l i ci es i s to  ensure  tha t  i n  the  even t  o f  a  physi ci an ’s re l i g i ous con f l i ct ,  pa t i en ts a re  no t  l e f t  a l one  to  f i nd  a  wi l l i ng  hea l th -ca re
p rovi de r.  T he  Court  a ff i rm ed  tha t  the  po l i ci es st ri ke  a  reasonab l e  ba l ance  be tween  pa t i en ts’ i n te rests and  a  physi ci an ’s f reedom  to  re fuse  se rvi ces tha t
con f l i ct  wi th  re l i g i ous vi ews.

Takeaways:

T he  CPSO’s l ong -stand i ng  po l i cy on  e ffect i ve  re fe rra l  st i l l  stands.

T he  Court  recogn i zed  tha t  navi ga t i ng  and  accessi ng  speci f i c ca re  can  be  cha l l eng i ng ,  especi a l l y fo r vu l ne rab l e  and /o r rem ote  pa t i en t
popu l a t i ons.  T he  Court  em phasi zed  the  i m portance  o f  pa t i en ts no t  beari ng  the  bu rden  o f  navi ga t i ng  access to  the i r requested  ca re .

T h i s Court  deci si on  does no t  i m pose  a  requ i rem en t tha t  a  hosp i ta l  m ust  p rovi de  any pa rt i cu l a r se rvi ce ,  bu t  does h i gh l i gh t  the  p ract i ca l  ro l e  tha t
hosp i ta l s can  p l ay i n  i den t i fyi ng  a  po i n t  pe rson  to  assi st  bo th  pa t i en ts and  t rea t i ng  physi ci ans where  the  t rea t i ng  physi ci an  i s unwi l l i ng  to  p rovi de
speci f i c ca re .
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