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Canada Announces Consultation On Provisional Steel Safeguards
On Tuesday,  August  13 ,  2018 ,  the  Canad i an  Governm ent announced  a  15  day consu l ta t i on  pe ri od  on  the  po ten t i a l  i m p l em enta t i on  o f  g l oba l  sa feguard
m easures,  i ncl ud i ng  p rovi si ona l  sa feguard  m easures,  on  stee l  p roducts i m ported  i n to  Canada .  Fo l l owi ng  the  consu l ta t i on  pe ri od ,  the  Governm ent wi l l
deci de  whe the r to  i m pose  p rovi si ona l  ta ri f fs,  quo tas,  o r som e com b i na t i on  o f  bo th  on  stee l  i m ports.  T he  l i st  o f  p roducts po ten t i a l l y a ffected  by the
sa feguards i ncl udes stee l  p l a te ,  concre te  re i n fo rci ng  ba r,  energy tubu l a r p roducts,  ho t-ro l l ed  shee t ,  p re -pa i n ted  stee l ,  sta i n l ess stee l  wi re ,  and  wi re  rod .
T he  no t i ce  p rovi des a  fu rthe r descri p t i on  o f  each  ca tegory o f  stee l  p roducts,  i ncl ud i ng  re l evan t  HS cl assi f i ca t i ons.

As the  consu l ta t i ons beg i n  we  answer f i ve  fundam enta l  quest i ons abou t  the  po ten t i a l  sa feguards,  i ncl ud i ng  wha t  you  shou l d  do  i f  you r busi ness m ay be
a ffected  by them .

1 .  Wha t i s a  sa feguard  m easure?

A sa feguard  i s a  tem pora ry t rade  m easure  app l i ed  by a  governm ent on  an  em ergency basi s to  address a  su rge  i n  i m ports tha t  i s causi ng  o r th rea ten i ng
to  cause  se ri ous i n j u ry to  l i ke  o r d i rect l y com pet i t i ve  dom est i c goods.  Un l i ke  du t i es to  address dum ped  o r subsi d i zed  i m ports,  sa feguards a re
excep t i ona l  m easures tha t  ta rge t  fa i rl y t raded  i m ports.  T here fo re ,  the  ru l es o f  the  Worl d  T rade  Organ i za t i on  i m pose  stri ct  d i sci p l i nes on  the  use  o f
sa feguards,  i ncl ud i ng  the i r use  aga i nst  i m ports f rom  deve l op i ng  coun tri es.  Othe r f ree  t rade  ag reem ents to  wh i ch  Canada  i s a  pa rty,  i ncl ud i ng  the
NAFTA, i m pose  even  m ore  st ri ngen t  requ i rem en ts fo r usi ng  sa feguards aga i nst  the  pa rt i es to  those  ag reem ents.

T he  p roposed  Canad i an  sa feguard  m easures cou l d  take  the  fo rm  o f  an  i m port  su rtax (ta ri f f ),  i m port  restri ct i on  (quo ta ),  o r som e com b i na t i on  o f  bo th .

An  ad  va l o rem  ta ri f f  wou l d  i ncrease  the  cost  to  i m port  goods by a  pe rcen tage  based  on  i ts va l ue .  Fo r exam p l e ,  a  10  pe r cen t  ta ri f f  on  $100  worth  o f
stee l  wou l d  m ean  i t  costs an  add i t i ona l  $10  to  i m port  the  stee l  i n to  Canada .  T he  sa feguard  ta ri f f  wou l d  be  i m posed  i n  add i t i on  to  any exi st i ng  ta ri f f
and  HST /GST  wou l d  be  ca l cu l a ted  on  the  to ta l  p ri ce  o f  the  i m ported  good  p l us custom s and  sa feguard  du t i es.

A quo ta  wou l d  se t  a  m axi m um  am oun t o f  goods,  typ i ca l l y on  a  un i t  o r we i gh t  basi s,  wh i ch  cou l d  be  i m ported  i n to  Canada .

A ta ri f f -ra te -quo ta  (T RQ) wou l d  a l l ow the  i m porta t i on  o f  the  sub j ect  goods up  to  a  m axi m um  am oun t (the  quo ta  l i m i t ).  A ta ri f f  wou l d  app l y to  i m ports
above  the  quo ta  l i m i t .

A quo ta  cou l d  be  a l l oca ted  on  a  f i rst -com e, f i rst -se rve  basi s o r on  a  coun try-by-coun try basi s.

2 .  Wha t i s a  “p rovi si ona l  sa feguard ”?

A p rovi si ona l  sa feguard  i s one  tha t  i s i m posed  pri o r to  the  i nvest i ga t i on  i n to  whe the r i m ports a re  causi ng  o r th rea ten i ng  to  cause  se ri ous i n j u ry.  Under
WT O ru l es,  p rovi si ona l  sa feguards m ay be  i m posed  on l y i n  “cri t i ca l  ci rcum stances” and  on l y fo r 200  days.  In  the  even t  tha t  the  Governm ent deci des to
i m pose  p rovi si ona l  sa feguards,  the  Canad i an  In te rna t i ona l  T rade  T ri buna l  (CIT T ) wi l l  conduct  an  i nqu i ry to  de te rm i ne  whe the r sa feguards shou l d  be
con t i nued  past  the  200-day p rovi si ona l  pe ri od  as a  de f i n i t i ve  sa feguard .

3 .  How l ong  can  sa feguards be  i n  p l ace?

Under WT O ru l es,  i f  Canada  i m poses a  sa feguard  i t  cou l d  rem a i n  i n  p l ace  fo r up  to  fou r yea rs and  cou l d  be  extended  fo r a  fu rthe r fou r yea rs.  T he  WT O
ru l es requ i re  tha t  i f  a  sa feguard  rem a i ns i n  p l ace  fo r l onger than  one  year i t  i s to  be  p rog ressi ve l y l i be ra l i zed ;  tha t  i s,  the  ta ri f fs shou l d  decl i ne  o r
quo tas becom e l ess restri ct i ve  ove r the  du ra t i on  o f  the  sa feguard .

4 .  Has Canada  used  sa feguards be fo re?

Not si nce  the  WT O Agreem ent cam e i n to  fo rce  i n  1995 .  Canada  se ri ousl y consi de red  i m p l em ent i ng  sa feguards twi ce  i n  the  WT O e ra :  i n  2002 /2003  on
stee l  and  i n  2005 /2006  on  b i cycl es.  On  bo th  occasi ons the  CIT T  conducted  heari ngs tha t  found  i n j u ry o r th rea t  o f  i n j u ry,  bu t  the  Governm ent u l t i m a te l y
deci ded  no t  to  i m pose  sa feguards.

No tab l y,  i n  ne i the r case  d i d  the  Governm ent i m p l em ent provi si ona l  sa feguards,  wh i ch  i s wha t  the  Governm ent i s cu rren t l y consi de ri ng .

Lawyers i n  ou r t rade  g roup  were  engaged  i n  the  p revi ous stee l  sa feguard  i nqu i ry on  beha l f  o f  a  num ber o f  l a rge  stee l -usi ng  com pan i es.  A t  tha t  t i m e ,
the  i nqu i ry was the  m ost  com p l ex eve r conducted  by the  CIT T, i nvo l vi ng  ove r 175  pa rt i es,  80 ,000  pages o f  docum ents,  and  17  days o f  heari ngs.

5 .  Wha t happens next  and  wha t  shou l d  you  do  abou t  i t?

T he  Governm ent ’s no t i ce  i nd i ca tes tha t  i t  wi l l  accep t  subm i ssi ons f rom  i n te rested  pa rt i es un t i l  August  29 ,  2018 regard i ng  whe the r to  i m pose  sa feguards.

T he  ta rge ted  goods cover a  vast  a rray o f  stee l  p roducts and  wi l l  i m pact  Canad i an  com pan i es rang i ng  f rom  the  construct i on  secto r to  the  energy secto r,
po ten t i a l l y a ffect i ng  thousands o f  Canad i an  busi nesses.  Com pan i es shou l d  f i rst  assess whe the r the i r i npu ts a re  covered  by the  p roduct  de f i n i t i ons
ou t l i ned  by the  Departm en t o f  Fi nance  and  whe the r the i r goods a re  p roperl y cl assi f i ed  under the  Customs Tari f f.

Com pan i es tha t  i m port  o r use  stee l  p roducts covered  by the  no t i ce  shou l d  consu l t  experi enced  t rade  counse l  regard i ng  the  m eri ts o f  m aki ng  subm i ssi ons
to  the  Governm ent du ri ng  the  consu l ta t i on  pe ri od .  I f  the  Governm ent does ask the  CIT T  to  conduct  an  i nqu i ry i n to  the  i m posi t i on  o f  de f i n i t i ve
sa feguards — l i ke l y ea rl y th i s au tum n — com pan i es tha t  m ay be  a ffected  shou l d  engage  expert  t rade  counse l  to  rep resen t  them  i n  the  i nqu i ry p rocess.
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