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You Can Go Your Own Way: Notice Periods And The Aging Workforce In Ontario
L i ndsey Bucki ngham  j o i ned  Fl ee twood  M ac i n  1974 .  On  Apri l  9 ,  2018 ,  Fl ee twood  M ac,  ci t i ng  no  cause ,  con f i rm ed  the  rum ours tha t  M r.  Bucki ngham
wou l d  no t  be  j o i n i ng  the  band  on  i ts 50+ da te  North  Am eri can  fa rewe l l  tou r.  M r.  Bucki ngham  consi de red  h i m se l f  f i red  and  has sued  the  band  fo r $12
m i l l i on ,  the  am oun t he  cl a i m s he  wou l d  have  ea rned  on  th i s tou r.  T he  quest i on  a ri ses as to  wha t  M r.  Bucki ngham , a  68 -year o l d  l ead  gu i ta ri st  and
si nger wi th  som e 44  years o f  on  aga i n ,  o ff  aga i n  se rvi ce  wi th  the  band  and  on l y ve ry d i m  p rospects o f  a  com parab l y successfu l  so l o  ca ree r,  m i gh t
rece i ve  as no t i ce  had  Fl ee twood  M ac been  an  On ta ri o -based  band  and  he  an  em p l oyee  o f  tha t  band?  T he  answer,  a  po ten t i a l  l andsl i de .

In  2018 ,  M i chae l  Dawe, 62 -year o l d  Sen i o r Vi ce  Presi den t  wi th  37  years’ se rvi ce  a t  T he  Equ i tab l e  L i fe  Insu rance  Com pany o f  Canada  asked  the  On ta ri o
Superi o r Court  o f  Just i ce  to  award  h i m  30-m on ths’ no t i ce .  T he  court  accep ted  M r.  Dawe ’s posi t i on  tha t  he  had  i n tended  to  work un t i l  re t i rem en t a t  age
65  and  tha t  the re  were  no  com parab l e  em p l oym ent opportun i t i es fo r h i m . T he  court  consi de red  the  pa rt i cu l a r ci rcum stances o f  an  o l de r em p l oyee  i n  a
post-m anda to ry re t i rem en t worl d  as facto rs tha t  shou l d  be  consi de red  i n  assessi ng  the  no t i ce  pe ri od .  T he  court  awarded  M r.  Dawe ’s requested  30 -m on th
no t i ce  pe ri od .  In  fact ,  on  i ts own , the  court  wen t  fu rthe r.  I t  found  tha t  M r.  Dawe shou l d  have  been  a l l owed  to  re t i re  “on  h i s own  te rm s” and  wi th  no
com parab l e  em p l oym ent opportun i t i es “fe l t  tha t  th i s case  warran ted  a  mi n i mum o f  a  36  mon th  no t i ce  pe ri od .”

T he  case  ra i ses som e i n te rest i ng  quest i ons fo r em p l oye rs i n  m anag i ng  an  ag i ng  workfo rce .  Is the re  now a  ri gh t  to  re t i re  on  your own  te rm s?  T h i s seem s
un l i ke l y,  bu t  the  court  l eaves the  door open  to  such  a  quest i on .  Wi l l  age  and  the  p rospect  o f  re -em p l oym ent have  a  g rea te r i m pact  on  no t i ce  pe ri ods as
our workfo rce  ages?  T he  h i gh l i gh ted  quo te  above  seem s to  con f i rm  th i s.

A l so ,  wha teve r happened  to  the  24 -m on th  no t i ce  cap?  In  2006 ,  the  On ta ri o  Court  o f  Appea l  wro te :

A l though  i t  i s t rue  tha t  a  reasonab l e  no t i ce  o f  em p l oym ent te rm i na t i on  m ust  be  de te rm i ned  on  a  case-speci f i c basi s and  the re  i s no  abso l u te  l i m i t  o r
‘cap ’ on  wha t  const i tu tes reasonab l e  no t i ce ,  genera l l y on l y excep t i ona l  ci rcum stances wi l l  support  a  base  no t i ce  pe ri od  i n  excess o f  24  m on ths.

Un fo rtuna te l y,  the  Court  o f  Appea l  d i d  no t  e l abora te  on  wha t  m i gh t  be  an  excep t i ona l  ci rcum stance .  Certa i n l y,  i t  i s ha rd  to  see  anyth i ng  excep t i ona l
abou t  M r.  Dawe ’s ci rcum stances tha t  wou l d  no t  have  been  on  the  Court  o f  Appea l s radar i n  2006 .  Yes,  he  had  l ong  se rvi ce  t i m e ,  bu t  tha t  a l one  i s no t
excep t i ona l  and  be i ng  62  and  p l ann i ng  to  re t i re  a t  age  65  m ust  be  a  fa i rl y typ i ca l  sta te  o f  a ffa i rs.  T h i s i s no t  the  f i rst  case  i n  recen t  yea rs to  b reak
th rough  the  Court  o f  Appea l ’s no t i ce  cap  and  i t  m ay no t  be  the  l ast .

L i ke  M r.  Dawe, M r.  Bucki ngham  m ay have  had  re t i rem en t p l ans.  A f te r a l l ,  yeste rday’s gone .  Shou l d  he  have  been  pe rm i t ted  one  l ast  fa rewe l l  tou r and
the  chance  to  re t i re  on  h i s own  te rm s?  Had  M r.  Bucki ngham ’s ri gh ts been  governed  by On ta ri o  l aw, he  m i gh t  l ook fo r dam ages beyond  j ust  one  fa rewe l l
tou r.  T here  i s a l ways ano the r fa rewe l l  tou r.  Of  cou rse ,  M r.  Bucki ngham , i n  h i s own  t i m e ,  rep l aced  Bob  We l ch  who ,  i n  h i s t i m e ,  rep l aced  the
i ncom parab l e  Pe te r Green .  Perhaps M r.  Bucki ngham  shou l d  take  h i s own  advi ce :  don ’t  you  l ook back.
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