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ARTICLE

Province Introduces Bill 204, "Promoting Affordable Housing Act" to Permit
Inclusionary Zoning

T he  M i n i ste r o f  M un i ci pa l  A ffa i rs and  Housi ng  i n t roduced  B i l l  204 ,  Promot i ng  Af fo rdab l e  Housi ng  Act ,  2016.

Bill 204 at First Reading

On M ay 18 ,  2016 ,  the  M i n i ste r o f  M un i ci pa l  A ffa i rs and  Housi ng  i n t roduced  B i l l  204 ,  Promot i ng  Af fo rdab l e  Housi ng  Act ,  2016.  B i l l  204  i s i n tended  to
address a ffo rdab l e  housi ng  i ssues by p rovi d i ng  a  l eg i sl a t i ve  f ram ework tha t  enab l es i ncl usi onary zon i ng  i n  On ta ri o .  Incl usi onary zon i ng  a l l ows
m un i ci pa l i t i es to  requ i re  a ffo rdab l e  housi ng  un i ts to  be  p rovi ded  i n  new deve l opm ent p ro j ects and  to  ensure  the  a ffo rdab i l i ty o f  these  un i ts ove r t i m e .

In  add i t i on  to  B i l l  204 ,  the  M i n i st ry re l eased  the  Incl usi onary Zon i ng  Consu l ta t i on  Di scussi on  Gu i de .  T he  Di scussi on  Gu i de  se ts ou t  a  l i st  o f  m a tte rs tha t
the  M i n i st ry i n tends to  address by regu l a t i on .  T he  dead l i ne  to  subm i t  com m ents on  B i l l  204  and  i ts regu l a t i ons i s August  16 ,  2016 .

To  address a ffo rdab l e  housi ng  i ssues,  am endm ents to  bo th  l and  use  p l ann i ng  and  housi ng  assi stance  l eg i sl a t i on  a re  requ i red .  As a  resu l t ,  B i l l  204
proposes changes to  si x acts.  T h i s Bu l l e t i n  p rovi des a  revi ew o f  the  key changes to  the  Pl ann i ng  Act and  the  Deve l opment Charges Act ,  1997,  a
sum m ary o f  the  p roposed  Pl ann i ng  Act  regu l a t i ons and  ou r i n i t i a l  though ts on  B i l l  204 .

Proposed Changes to the Planning Act

Incl usi onary zon i ng  i s no t  cu rren t l y pe rm i t ted  under the  Pl ann i ng  Act  .  As a  genera l  p ri nci p l e ,  m un i ci pa l i t i es a re  no t  a l l owed  to  pass zon i ng  by-l aws
tha t  zone  fo r the  use r,  as opposed  to  the  use ,  to  avo i d  p rom ot i ng  d i scri m i na t i on .  However,  th i s genera l  p ri nci p l e  a l so  p recl udes m un i ci pa l i t i es f rom
requ i ri ng  deve l opers to  p rovi de  a ffo rdab l e  housi ng  un i ts as a  cond i t i on  o f  zon i ng  approva l s.  A l though  the  B i l l  51  am endm ents to  the  Pl ann i ng
Act  gran ted  m un i ci pa l i t i es the  au tho ri ty to  pass zon i ng  by-l aws wi th  cond i t i ons,  th i s au tho ri ty was l i m i ted  to  "p rescri bed  cond i t i ons" .  To  da te ,  a
regu l a t i on  p roposed  to  de f i ne  the  p rescri bed  cond i t i ons has no t  been  estab l i shed  by the  M i n i ste r.

B i l l  204  g ran ts a  na rrow excep t i on  to  th i s genera l  p ri nci p l e  fo r the  l i m i ted  pu rpose  o f  p rovi d i ng  a ffo rdab l e  housi ng .  In  fact ,  the  Provi nce  m ay th rough
regu l a t i on  requ i re  m un i ci pa l i t i es to  adop t  i ncl usi onary zon i ng  p ract i ces.  T here  i s no  appea l  o f  i ncl usi onary zon i ng  po l i ci es i n  o ff i ci a l  p l ans o r zon i ng
by-l aws to  the  On ta ri o  M un i ci pa l  Board  (the  "OM B" ),  excep t  by the  M i n i ste r.

S i gn i f i can t  changes to  the  Pl ann i ng  Act  are  requ i red  to  i m p l em ent i ncl usi onary zon i ng .  Key changes p roposed  by the  Fi rst  Read i ng  o f  B i l l  204  i ncl ude :

1.  Prescri bed  m un i ci pa l i t i es m ust  au tho ri ze  i ncl usi onary zon i ng  th rough  o ff i ci a l  p l an  po l i ci es.  Othe r m un i ci pa l i t i es m ay choose  to  adop t  th i s
p ract i ce :  M un i ci pa l i t i es p rescri bed  by regu l a t i on  m ust  am end  the i r o ff i ci a l  p l an  to  con ta i n  po l i ci es tha t  au tho ri ze  i ncl usi onary zon i ng .  Incl usi onary
zon i ng  po l i ci es a re  o ff i ci a l  p l an  po l i ci es tha t  a ) au tho ri ze  the  i ncl usi on  o f  a ffo rdab l e  housi ng  un i ts wi th i n  bu i l d i ngs o r p ro j ects con ta i n i ng  o the r
resi den t i a l  un i ts,  and  b ) p rovi de  fo r such  un i ts to  be  m a i n ta i ned  as a ffo rdab l e  housi ng  un i ts ove r t i m e .

2.  Prescri bed  l oca l  m un i ci pa l i t i es m ust  pass zon i ng  by-l aws to  g i ve  e ffect  to  i ncl usi onary zon i ng  po l i ci es.  Othe r m un i ci pa l i t i es m ay choose  to  adop t
th i s p ract i ce :  Sub j ect  to  requ i rem en ts as p rescri bed  by regu l a t i on ,  a  by-l aw passed  by a  m un i ci pa l i ty to  g i ve  e ffect  to  i ncl usi onary zon i ng  po l i ci es
(the  " i ncl usi onary zon i ng  by-l aw" ):

m ust  i ncl ude  requ i rem en ts as to  the  num ber o f  a ffo rdab l e  housi ng  un i ts to  be  p rovi ded ,  the  pe ri od  o f  t i m e  a ffo rdab i l i ty m ust  be  m a i n ta i ned  and
the  requ i rem en ts and  standards tha t  m ust  be  m et fo r a ffo rdab l e  housi ng  un i ts;

m ay i ncl ude  m easures and  i ncen t i ves to  support  i ncl usi onary zon i ng ;

m ay se t  the  p ri ce  a t  wh i ch  a ffo rdab l e  housi ng  un i ts a re  so l d  o r ren ted ;  and

m ust requ i re  tha t  the  owners o f  the  new deve l opm ent en te r i n to  ag reem ents wi th  the  m un i ci pa l i ty to  i m p l em ent the  requ i rem en ts se t  by the  by-
l aw. Such  ag reem ents m ay be  reg i ste red  on  t i t l e  and  en fo rced  on  subsequen t  owners.

1.  I f  an  i ncl usi onary zon i ng  by-l aw i s passed ,  counci l  m ust  estab l i sh  p rocedures to  m on i to r and  report  on  the  sta te  o f  a ffo rdab l e  housi ng  un i ts:  T he
m on i to ri ng  p rocedure  estab l i shed  m ust  ensure  tha t  the  a ffo rdab l e  housi ng  un i ts a re  m a i n ta i ned  as a ffo rdab l e  housi ng  un i ts fo r the  t i m e  pe ri od  se t
by the  by-l aw. Counci l  m ust  a l so  p rovi de  reports and  i n fo rm at i on  on  a ffo rdab l e  housi ng  un i ts i n  acco rdance  wi th  the  regu l a t i ons.

2.  I f  an  i ncl usi onary zon i ng  by-l aw app l i es to  a  new deve l opm ent,  m un i ci pa l i t i es a re  genera l l y p roh i b i ted  f rom  requ i ri ng  a  Sect i on  37  ag reem ent fo r
tha t  deve l opm ent,  request i ng  cash-i n -l i eu ,  o r requ i ri ng  tha t  a ffo rdab l e  housi ng  un i ts be  bu i l t  o ff -si te :  M un i ci pa l i t i es a re  p roh i b i ted  f rom  passi ng  a
Sect i on  37  by-l aw wi th  respect  to  the  sam e p roperty i f  an  i ncl usi onary zon i ng  by-l aw app l i es,  excep t  as pe rm i t ted  by regu l a t i on .  M un i ci pa l i t i es a l so
have  no  au tho ri ty to  accep t  cash-i n -l i eu  o f  the  a ffo rdab l e  housi ng  un i ts o r to  requ i re  the  deve l oper to  p rovi de  a ffo rdab l e  housi ng  un i ts on
propert i es o the r than  those  speci f i ed  i n  the  by-l aw.

3.  On l y the  M i n i ste r m ay appea l  second  un i t  po l i ci es and  i ncl usi onary zon i ng  po l i ci es:  Un l i ke  m ost  deci si ons under the  Pl ann i ng  Act,  the re  i s no  ri gh t
o f  appea l  to  the  OM B fo r deci si ons,  by-l aws and  cond i t i ons re l a t i ng  to  second  un i t  po l i ci es and  i ncl usi onary zon i ng  po l i ci es,  excep t  by the
M i n i ste r.  Cha l l enges to  such  po l i ci es wi l l  typ i ca l l y requ i re  an  app l i ca t i on  fo r j ud i ci a l  revi ew. T he  power to  quash  a  by-l aw fo r un reasonab l eness i s
na rrowl y de f i ned  under the  Mun i ci pa l  Act;  one  cou l d  a l so  cha l l enge  the  by-l aw on  the  basi s o f  i l l ega l i ty.  

4.  M i no r va ri ances canno t  be  g ran ted  to  an  i ncl usi onary zon i ng  by-l aw: Com m i t tees o f  ad j ustm en t a re  speci f i ca l l y p roh i b i ted  f rom  au tho ri zi ng  a
m i nor va ri ance  f rom  p rovi si ons o f  an  i ncl usi onary zon i ng  by-l aw.

5.  New deve l opm ents tha t  a re  sub j ect  to  i ncl usi onary zon i ng  m ay be  requ i red  to  com p l y wi th  add i t i ona l  requ i rem en ts:  Depend i ng  on  the
m un i ci pa l i ty's i ncl usi onary zon i ng  po l i ci es,  app l i can ts:

m ust  show on  d rawi ngs the  exte ri o r access to  each  bu i l d i ng  con ta i n i ng  a ffo rdab l e  housi ng  un i ts,  i f  the  deve l opm ent i s sub j ect  to  si te  p l an
con tro l  and  bo th  the  o ff i ci a l  p l an  and  by-l aw desi gna t i ng  the  si te  p l an  con tro l  a rea  con ta i n  exte ri o r access requ i rem en ts o r standards re l a ted  to
i ncl usi onary zon i ng ;

m ust  show the  shape  and  d i m ensi ons o f  each  p roposed  a ffo rdab l e  housi ng  un i t  and  i ts approxi m a te  l oca t i on  i n  re l a t i on  to  o the r resi den t i a l
un i ts,  i f  the  un i ts a re  l oca ted  i n  a  p l an  o f  subd i vi si on ;  and
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m ay be  requ i red  to  en te r i n to  a  shared  faci l i t i es ag reem ent to  the  sa t i sfact i on  o f  a  m un i ci pa l i ty,  i f  the  a ffo rdab l e  housi ng  un i ts a re  l oca ted  i n  a
condom i n i um .

6.  M a i n tenance  o f  l oad i ng  o r pa rki ng  faci l i t i es i n  a  zon i ng  by-l aw m ust  i ncl ude  p rovi si ons p rescri bed  by regu l a t i on .  A ffo rdab l e  housi ng  un i ts m ay be
exem pt f rom  m i n i m um  parki ng  requ i rem en ts:  Zon i ng  by-l aws m ay requ i re  owners o r occupan ts to  p rovi de  and  m a i n ta i n  l oad i ng  o r pa rki ng  faci l i t i es
on  l and  tha t  i s no t  pa rt  o f  a  h i ghway.  T hese  by-l aws m ust  now con ta i n  the  p rovi si ons,  i f  any,  tha t  a re  p rescri bed  by regu l a t i on .  T he  M i n i ste r i s a l so
au tho ri zed  to  m ake  regu l a t i ons respect i ng  m i n i m um  parki ng  requ i rem en ts,  i ncl ud i ng  p rovi d i ng  tha t  the re  i s no  m i n i m um  parki ng  requ i rem en t.

7.  Long-te rm  l eases o f  new deve l opm ents con ta i n i ng  a ffo rdab l e  housi ng  un i ts a re  exem pt f rom  subd i vi si on  and  pa rt -l o t  con tro l :  Lands tha t  a re  l eased
be tween  21  to  99  years fo r the  pu rpose  o f  construct i ng  o r e rect i ng  a  bu i l d i ng  o r p ro j ect  tha t  wi l l  con ta i n  a ffo rdab l e  housi ng  un i ts a re  no t  sub j ect  to
subd i vi si on  o r pa rt -l o t  con tro l  under Sect i ons 50 (3 ) and  50 (5 ) o f  the  Pl ann i ng  Act.

Proposed Planning Act Regulations

M any o f  the  de ta i l s fo r i m p l em ent i ng  i ncl usi onary zon i ng  m ay be  addressed  by regu l a t i on .  Off i ci a l  p l an  po l i ci es and  zon i ng  by-l aws m ust  re f l ect  the
regu l a t i ons un l ess speci f i ca l l y pe rm i t ted  to  go  beyond  the  requ i rem en ts o r standards se t  by the  regu l a t i ons.

T he  p roposed  regu l a t i ons have  no t  been  re l eased  by the  Provi nce .  However,  the  M i n i st ry has p rovi ded  a  l i st  o f  m a tte rs tha t  i t  i n tends to  address,  wh i ch
i ncl udes regu l a t i ons tha t  p rescri be :

1.  the  con ten t  o f  i ncl usi onary zon i ng  po l i ci es i n  an  o ff i ci a l  p l an ;

2.  the  con ten t  o f  i ncl usi onary zon i ng  by-l aws;

3.  the  con ten t  o f  ag reem ents requ i red  to  m a i n ta i n  the  a ffo rdab l e  housi ng  un i ts ove r t i m e ;

4.  the  p rocedures fo r m on i to ri ng  and  ensuri ng  a ffo rdab l e  housi ng  un i ts a re  m a i n ta i ned  fo r the  requ i red  pe ri od  o f  t i m e ;

5.  the  ci rcum stances under wh i ch  Sect i on  37  o f  the  Pl ann i ng  Act  m ay be  used  when  an  i ncl usi onary zon i ng  by-l aw i s i n  e ffect ;

6.  the  con ten t ,  t i m i ng  and  d i st ri bu t i on  o f  m un i ci pa l  reports and  i n fo rm at i on  on  a ffo rdab l e  housi ng  un i ts;

7.  a  t ransi t i on  da te  i n  re l a t i on  to  p roceed i ngs sta rted  be fo re  o r a f te r the  e ffect i ve  da te  and /o r the  da te  o f  m un i ci pa l  adop t i on  o f  i ncl usi onary zon i ng
po l i ci es and /o r zon i ng ;  and

8.  m axi m um  fees fo r the  p rocessi ng  o f  deve l opm ent app l i ca t i ons where  a ffo rdab l e  housi ng  un i ts a re  p rovi ded .

T he  Di scussi on  Gu i de  m en t i oned  ea rl i e r i n  th i s Bu l l e t i n  p rovi des fu rthe r gu i dance  as to  the  types o f  i ssues tha t  the  M i n i st ry i n tends to  address by
regu l a t i on .

Proposed Change to the Development Charges Act

Bi l l  204  on l y p roposes one  change  to  the  Deve l opment Charges Act ,  1997.  T h i s change  wou l d  p roh i b i t  m un i ci pa l i t i es f rom  i m posi ng  deve l opm ent
charges when  a  second  dwe l l i ng  un i t  i s crea ted  i n  p rescri bed  cl asses o f  p roposed  new resi den t i a l  bu i l d i ngs.  T he  exi st i ng  exem pt i on  on l y app l i es to
p rescri bed  cl asses o f  exi st i ng  resi den t i a l  bu i l d i ngs.

Initial Thoughts

Incl usi onary zon i ng  i s a  fo rm  o f  cond i t i ona l  zon i ng .  A l though  i ncl usi onary zon i ng  has been  wi de l y adop ted  by m un i ci pa l i t i es i n  the  Un i ted  Sta tes
(where  th i s te rm  o ri g i na tes),  th i s p l ann i ng  too l  i s st i l l  a  re l a t i ve l y new concep t  i n  Canada  and  has been  m et wi th  m i xed  resu l ts.  Fo r exam p l e ,  the  Ci ty o f
Vancouver adop ted  th i s approach  i n  1988 ,  bu t  stud i es have  shown tha t  the  subsi d i zed  housi ng  un i ts actua l l y bu i l t  due  to  th i s po l i cy am oun ts to  l ess
than  1% o f  a l l  housi ng  constructed  i n  Vancouver.

B i l l  204  has been  m et wi th  bo th  i n te rest  and  skep t i ci sm  f rom  the  pub l i c and  p ri va te  secto rs.  T he  Ci ty o f  To ron to  i s approach i ng  the  p roposa l  wi th
cau t i ous op t i m i sm , wi th  Ci ty Counci l  recom m end i ng  tha t  To ron to 's Housi ng  Advoca te  l ead  the  Ci ty's response  i n  consu l ta t i on  wi th  the  Ci ty's P l ann i ng
and  Com m un i ty Deve l opm ent com m i t tees.  On  the  o the r hand ,  the  Federa t i on  o f  Ren ta l -housi ng  Provi de rs o f  On ta ri o  (FRPO) has exp ressed  i ts concern
tha t  i ncl usi onary zon i ng  wi l l  resu l t  i n  fewer ren ta l  housi ng  un i ts be i ng  bu i l t .  T he  On ta ri o  Hom e Bu i l de rs'  Associ a t i on  cau t i ons aga i nst  the  e l i m i na t i on  o f
o ff i ci a l  p l an  appea l s to  the  OM B, no t i ng  tha t  rem ovi ng  the  ri gh t  to  appea l  m ay crea te  a  "ve ry toxi c envi ronm ent"  when  a  m un i ci pa l i ty de te rm i nes the
l oca t i on  o f  a ffo rdab l e  housi ng  un i ts.

In  ou r vi ew, m any o f  the  i m p l i ca t i ons o f  B i l l  204  wi l l  no t  be  fu l l y understood  un t i l  the  regu l a t i ons a re  re l eased  by the  Provi nce .  A l though  B i l l  204
provi des the  f ram ework fo r a l l owi ng  m un i ci pa l i t i es to  pass i ncl usi onary zon i ng  by-l aws,  m any o f  the  cri t i ca l  com ponen ts a re  se t  by regu l a t i on .  Fo r
exam p l e ,  the  regu l a t i ons m ay de te rm i ne  the  "m ust-haves"  i n  an  i ncl usi onary zon i ng  by-l aw, i ncl ud i ng  the  num ber o f  a ffo rdab l e  housi ng  un i ts,  the
requ i rem en ts and  standards fo r such  un i ts and  the  pe ri od  o f  t i m e  such  un i ts m ust  be  kep t  a ffo rdab l e .  T hey m ay a l so  de te rm i ne  the  l i m i ted
ci rcum stances when  a  m un i ci pa l i ty m ay "doub l e -d i p "  and  requ i re  a  deve l oper to  en te r i n to  a  Sect i on  37  ag reem ent,  a  m un i ci pa l i ty's m on i to ri ng  and
report i ng  ob l i ga t i ons,  and  the  types o f  i ncen t i ves tha t  m ay be  o ffe red  to  deve l opers i n  exchange  fo r a ffo rdab l e  housi ng  un i ts.  In  ou r vi ew, the  vi ab i l i ty
o f  the  reg i m e  wi l l  depend  on  the  econom i c facto rs estab l i shed  vi a  regu l a t i on .  Wha t does appear l i ke l y i s tha t  m un i ci pa l i t i es wi l l  i nhe ri t  substan t i a l
ongo i ng  adm i n i st ra t i ve  bu rdens i n  p rog ram  i m p l em enta t i on  and  m anagem ent.

I t  i s a l so  i n te rest i ng  to  no te  tha t  desp i te  the  po ten t i a l l y l a rge  i m pact  tha t  i ncl usi onary zon i ng  po l i ci es wi l l  have  on  p l ann i ng  and  deve l opm ent m a tte rs,
on l y the  M i n i ste r m ay appea l  these  m atte rs to  the  OM B. In  e ffect ,  i ncl usi onary zon i ng  wi l l  be  d i cta ted  by the  M i n i st ry o r by l oca l  m un i ci pa l i t i es,  wi th
l i m i ted  opportun i t i es fo r o the r stakeho l de rs such  as the  deve l opm ent i ndustry,  com m un i ty g roups and  exi st i ng  resi den ts to  be  heard .  T he  ba l ance
be tween  wha t the  M i n i st ry p rescri bes and  wha t  wi l l  be  de fe rred  to  l oca l  deci si on -m aki ng  has ye t  to  be  de te rm i ned ,  bu t  the re  i s the  po ten t i a l  fo r
si gn i f i can t  p rovi nci a l  regu l a t i on  ove r i ncl usi onary zon i ng  po l i ci es and  by-l aws.

In  sum , i ncl usi onary zon i ng  p rovi des m un i ci pa l i t i es wi th  a  powerfu l  too l  i n  the i r p l ann i ng  too l box to  address a ffo rdab l e  housi ng  concerns.  However,  the
e ffect i veness o f  th i s po l i cy approach  i n  i ncreasi ng  the  am oun t o f  a ffo rdab l e  housi ng  i n  On ta ri o  rem a i ns to  be  seen .  T he  cha l l enges faced  by
m un i ci pa l i t i es and  deve l opers a l i ke  i n  i m p l em ent i ng  i ncl usi onary zon i ng  as pa rt  o f  the  deve l opm ent approva l  p rocess a re  a l so  d i ff i cu l t  to  assess a t  th i s
t i m e ,  a l though  i t  i s cl ea r tha t  the  po ten t i a l  i m pacts can  be  si gn i f i can t .  We wi l l  be  revi ewi ng  the  regu l a t i ons wi th  keen  i n te rest .

P l ease  con tact  a  m em ber o f  ou r M un i ci pa l  P l ann i ng  Law Group fo r m ore  i n fo rm at i on  abou t  B i l l  204  and  i ts i m p l i ca t i ons.
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To stay cu rren t  on  deve l opm ents on  th i s and  o the r l and  use  p l ann i ng  i ssues,  fo l l ow us on  L i nked In.

 A l though  a  Regu l a t i on  Proposa l  No t i ce  was posted  on  the  EBR Reg i st ry i n  Ju l y 2006 ,  the  M i n i ste r has no t  m ade  a  deci si on  on  the  regu l a t i on  (see  EBR
Reg i stry No .  RF06E0004).  Proposed  p rescri bed  cond i t i ons i ncl uded  m easures i den t i f i ed  i n  stud i es com p l e ted  p ri o r to  enactm en t o f  the  zon i ng  by-l aw,
m easures tha t  wou l d  ensure  the  o rde rl y deve l opm ent o f  l ands,  bu i l d i ngs and  structu res and  m easures tha t  re l a te  to  the  p rovi si on  o f  t ransporta t i on  and
pub l i c t ransi t  i n f rastructu re .

 "T he  Po ten t i a l  E ffects o f  Incl usi onary Zon i ng  i n  Canada ,  2010  Report"  p repared  by A l tus Group  Econom i c Consu l t i ng  fo r the  Canad i an  Hom e Bu i l de rs'
Associ a t i on ,  October 2010 .
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