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ARTICLE

Bill C-25 Approaches Royal Assent
Bi l l  C-25 ,  (the  “B i l l ”),  wh i ch  p roposes am endm ents to  the  Canada  Busi ness Corpora t i ons Act  (the  “CBCA”),  was passed  by the  House  o f  Com m ons on
June  21 ,  2017  and  i s cu rren t l y i n  the  f i na l  stages o f  the  l eg i sl a t i ve  p rocess.1

T he  B i l l  and  i ts d ra f t  regu l a t i ons (the  “Proposed  Regu l a t i ons”) cove r fou r m a i n  a reas o f  i n te rest  to  federa l l y i nco rpo ra ted  pub l i c com pan i es:  the  e l ect i on
o f  d i recto rs;  d i ve rsi ty d i scl osu re ;  sha reho l de r com m un i ca t i ons;  and  house-keep i ng  am endm ents.

On  M arch  22 ,  2018 ,  the  B i l l  passed  th i rd  read i ng  i n  the  Sena te  wi th  am endm ents m ade  to  the  o ri g i na l  ve rsi on  passed  by the  House  o f  Com m ons.  On
Apri l  19 ,  2018 ,  the  House  o f  Com m ons adop ted  the  Sena te  am endm ents ensuri ng  tha t  bo th  houses o f  Parl i am en t approve  o f  the  f i na l  ve rsi on  o f  the
Bi l l .  Roya l  assen t  o f  the  B i l l  i s the  next  step .  No t  a l l  o f  the  p rovi si ons o f  the  B i l l  wi l l  be  e ffect i ve  upon  roya l  assen t  because  ce rta i n  am endm ents,  as
de ta i l ed  be l ow, wi l l  on l y com e i n to  fo rce  upon  an  o rde r i n  counci l .

T h i s ove rvi ew i s based  on  the  B i l l  and  the  Proposed  Regu l a t i ons as o f  Apri l  23 ,  2018 .

1. Director Elect ion Amendments

T he  B i l l  i s p roposi ng  the  fo l l owi ng  new requ i rem en ts fo r the  e l ect i on  o f  d i recto rs o f  fede ra l l y i nco rpo ra ted  pub l i c com pan i es:

1.  Annua l  E l ect i ons o f  Di recto rs

T he  CBCA cu rren t l y a l l ows d i recto rs to  be  e l ected  fo r up  to  a  th ree -year te rm  (i .e .a  te rm  no  l a te r than  the  th i rd  annua l  m ee t i ng  o f  sha reho l de rs
fo l l owi ng  the i r e l ect i on ).  T he  B i l l  i s p roposi ng  tha t  d i recto rs be  e l ected  fo r up  to  a  m axi m um  o f  a  one-year te rm . T h i s change  i s based  on  the
prem i se  tha t  annua l  e l ect i ons o f  d i recto rs be t te r engage  shareho l de rs by requ i ri ng  them  to  eva l ua te  the  pe rfo rm ance  o f  d i recto rs on  a  yearl y basi s.
T he  B i l l  a l l ows fo r excep t i ons to  be  p rovi ded  i n  the  Proposed  Regu l a t i ons,  bu t  no  such  excep t i ons have  been  p rovi ded  to  da te .

2.  Ind i vi dua l  ve rsus S l a te  Di recto r E l ect i ons

T he  CBCA cu rren t l y a l l ows fo r d i recto rs o f  fede ra l l y i nco rpo ra ted  pub l i c com pan i es to  be  e l ected  by sl a te  vo t i ng  (i .e .e l ect i ng  d i recto rs as a  g roup).
T he  B i l l  i s p roposi ng  tha t  d i recto r nom i nees wi l l  have  to  be  e l ected  i nd i vi dua l l y,  m ean i ng  sl a te  vo t i ng  wi l l  no  l onger be  ava i l ab l e .  Ind i vi dua l
vo t i ng  em powers shareho l de rs to  exp ress the i r d i sapprova l  o f  a  pa rt i cu l a r d i recto r by wi thho l d i ng  support  fo r tha t  d i recto r,  whereas a  sl a te  vo t i ng
reg i m e  wou l d  o f ten  sh i e l d  i nd i vi dua l  d i recto rs f rom  such  scru t i ny.

3.  M a j o ri ty Vo t i ng  to  E l ect  Di recto rs

T he  CBCA (and  app l i cab l e  Canad i an  securi t i es l aws) cu rren t l y p rovi des fo r a  p l u ra l i ty vo t i ng  reg i m e , m ean i ng  shareho l de rs can  e i the r vo te  “fo r” a
d i recto r nom i nee  o r “wi thho l d ” support  fo r such  nom i nee .  In  uncon tested  e l ect i ons,  a  p l u ra l i ty vo t i ng  reg i m e  pe rm i ts a  d i recto r to  be  e l ected  to  the
board  even  i f  he  o r she  a t ta i ns l ess than  ha l f  o f  the  support  o f  sha reho l de rs.  In  o the r words,  under the  cu rren t  f ram ework o f  the  CBCA, a  nom i nee  i n
an  uncon tested  e l ect i on  can  se rve  as a  d i recto r wi th  a  si ng l e  vo te  “fo r” and  i rrespect i ve  o f  the  num ber o f  vo tes “wi thhe l d ”.

T he  B i l l  i s p roposi ng  a  m a j o ri ty vo t i ng  requ i rem en t wh i ch  wou l d  requ i re  a  nom i nee ,  i n  an  uncon tested  e l ect i on ,  to  ob ta i n  the  m a j o ri ty support  o f
the  shareho l de rs.  M a j o ri ty vo t i ng  he l ps to  ensure  tha t  sha reho l de rs,  as a  g roup ,  have  a  g rea te r say i n  board  com posi t i on  and  p reven ts “zom b i e
d i recto rs” — d i recto rs tha t  fa i l  to  ach i eve  the  m a j o ri ty support  o f  sha reho l de rs ye t  rem a i n  wi th  co rpo ra te  boards — from  be i ng  e l ected .  T he  B i l l
a l l ows fo r excep t i ons to  be  p rovi ded  i n  the  Proposed  Regu l a t i ons,  bu t  no  such  excep t i ons have  been  p roposed  to  da te .

T hese  co rpo ra te  governance  am endm ents p roposed  by the  B i l l  wi l l  he l p  to  b ri ng  the  CBCA substan t i a l l y i n  l i ne  wi th  the  Toron to  Stock Exchange
("T SX" ) com pany ru l es and  best  p ract i ces fo r co rpo ra te  governance .

Pub l i c i ssuers l i sted  on  the  T SX have  been  requ i red  to  ho l d  annua l  e l ect i ons and  conduct  i nd i vi dua l  vo t i ng  fo r d i recto rs si nce  Decem ber 31 ,  2012 .
Furthe r,  pub l i c i ssuers l i sted  on  the  T SX (excep t  m a j o ri ty-con tro l l ed  i ssuers) have  been  requ i red  to  adop t  a  m a j o ri ty vo t i ng  reg i m e  (o r pub l i cl y sta te
tha t  they have  no t  adop ted  such  a  po l i cy and  exp l a i n  the i r reason i ng ) si nce  June  30 ,  2014 ,  wi th  one  i m portan t  excep t i on  — T SX com pany ru l es
perm i t  the  board  to  re j ect  the  resi gna t i on  o f  an  i ncum ben t d i recto r wi th i n  90  days o f  fa i l i ng  to  ob ta i n  m a j o ri ty support ,  i f  “excep t i ona l
ci rcum stances” warran t  tha t  pe rson ’s con t i nua t i on  on  the  board .

T he  B i l l  does no t  p rovi de  a  si m i l a r excep t i on .  Incum ben t and  p rospect i ve  d i recto rs o f  fede ra l l y i nco rpo ra ted  pub l i c com pan i es wi l l  the re fo re  need
to  a t ta i n  m a j o ri ty support  f rom  shareho l de rs i n  uncon tested  e l ect i ons.However,  i f  an  i ncum ben t d i recto r i s no t  re -e l ected  due  to  a  fa i l u re  to  ob ta i n
m a j o ri ty support ,  tha t  d i recto r m ay con t i nue  i n  o ff i ce  un t i l  a  rep l acem ent d i recto r i s appo i n ted  o r 90  days have  exp i red  fo l l owi ng  the  e l ect i on ,
wh i chever i s ea rl i e r.

4.  Appo i n tm en t by Di recto rs

T he  B i l l  a l so  p roposes to  b roaden  the  ab i l i ty fo r the  board  o f  d i recto rs to  i ndependen t l y appo i n t  add i t i ona l  d i recto rs fo r a  one-year te rm . T h i s
p ract i ce  i s cu rren t l y a l l owed  under the  CBCA (fo r up  to  one  th i rd  o f  the  num ber o f  d i recto rs e l ected  by shareho l de rs) i f  a  co rpo ra t i on ’s a rt i cl es
speci f i ca l l y p rovi de  fo r i t .  T he  B i l l  m akes th i s ri gh t  au tom at i c un l ess the  a rt i cl es p rovi de  o the rwi se .  As a  resu l t ,  the  d i recto rs wi l l  be  ab l e  to  appo i n t
d i recto rs up  to  the  num ber o f  d i recto rs f i xed  fo r the  co rpo ra t i on  o r the  m axi m um  num ber o f  d i recto rs p rovi ded  fo r i n  the  a rt i cl es (wh i chever i s
app l i cab l e ).  However,  the  num ber o f  d i recto rs appo i n ted  by the  d i recto rs canno t  under any ci rcum stances be  g rea te r than  one  th i rd  o f  the  num ber
o f  d i recto rs e l ected  a t  the  p revi ous annua l  m ee t i ng  o f  sha reho l de rs.

One  si gn i f i can t  restri ct i on  on  th i s ri gh t  i s tha t  a  nom i nee  who  rece i ved  a  m a j o ri ty o f  “aga i nst” vo tes i n  the  p revi ous e l ect i on  canno t  be  appo i n ted  to
the  board  by the  rem a i n i ng  d i recto rs,  un l ess the  appo i n tm en t i s necessary to  sa t i sfy Canad i an  resi dency requ i rem en ts o r the  requ i rem en t tha t  a t
l east  two  d i recto rs no t  a l so  be  o ff i ce rs o r em p l oyees o f  the  federa l l y i nco rpo ra ted  pub l i c com pany.  A si m i l a r am endm ent i s p roposed  under the  B i l l
fo r the  Canada  No t-fo r-p ro f i t  Corpo ra t i ons Act  to  m a i n ta i n  consi stency be tween  the  two  p i eces o f  l eg i sl a t i on .

T he  B i l l  p rovi des tha t  these  am endm ents to  the  e l ect i on  o f  d i recto rs wi l l  com e i n to  fo rce  on  a  da te  se t  by o rde r i n  counci l  (no t  on  roya l  assen t).
T he  governm ent wi l l  l i ke l y p rovi de  federa l l y i nco rpo ra ted  pub l i c com pan i es wi th  som e l ead  t i m e  to  upda te  the i r e l ect i on  p ract i ces fo l l owi ng  roya l
assen t ,  p ri o r to  i ssu i ng  the  o rde r i n  counci l .
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2. Divers ity  Disc losure Amendments

T he  B i l l  p roposes to  am end  the  CBCA to  requ i re  federa l l y i nco rpo ra ted  pub l i c com pan i es to  d i scl ose  to  the i r sha reho l de rs,  fo r eve ry annua l  m ee t i ng ,
i n fo rm at i on  regard i ng  the  d i ve rsi ty o f  the  com pany’s board  o f  d i recto rs and  sen i o r m anagem ent.  I f  no t  d i scl osed ,  federa l l y i nco rpo ra ted  pub l i c
com pan i es wi l l  be  requ i red  to  exp l a i n  why no  such  po l i ci es have  been  i m p l em ented .

T he  p roposed  am endm ents re l a ted  to  d i ve rsi ty d i scl osu re  wi l l  extend  the  exi st i ng  report i ng  requ i rem en ts under Na t i ona l  Instrum en t 58 -101  Di scl osu re
o f  Corpora te  Governance  Pract i ces to  m em bers o f  ‘desi gna ted  g roups’ as de f i ned  by the  Empl oyment Equ i ty Act.  Federa l l y i nco rpo ra ted  pub l i c
com pan i es wi l l  be  requ i red  to  d i scl ose  on  d i ve rsi ty po l i ci es fo r wom en, Abori g i na l  peop l es,  pe rsons wi th  d i sab i l i t i es and  m em bers o f  vi si b l e  m i no ri t i es
(i .e .persons,  o the r than  Abori g i na l  peop l es,  who  a re  non-Caucasi an  i n  race  o r non-wh i te  i n  co l ou r).  Fu rthe r,  the  Proposed  Regu l a t i ons p rovi de  tha t  the
de f i n i t i on  o f  ‘desi gna ted  g roups’ i s no t  restri cted  to  the  standard  i n  the  Empl oyment Equ i ty Act,  and  the re fo re  add i t i ona l  g roups m ay be  desi gna ted  by
fu tu re  regu l a t i ons.

T he  p roposed  am endm ents wi l l  requ i re  d i scl osu re  on  ta rge t  num bers and  the  cu rren t  rep resen ta t i on  o f  desi gna ted  g roups on  the  board  o r i n  sen i o r
m anagem ent posi t i ons.  A l so ,  the  am endm ents wi l l  requ i re  the  d i scl osu re  o f  po l i ci es re l a ted  to  the  i den t i f i ca t i on ,  nom i na t i on  and  se l ect i on  o f
desi gna ted  g roups fo r d i recto r and  sen i o r m anagem ent appo i n tm en ts.  I f  the  federa l l y i nco rpo ra ted  pub l i c com pany does no t  adop t  such  po l i ci es,  i t  wi l l
be  requ i red  to  d i scl ose  i ts reasons fo r no t  do i ng  so .

No  quo tas have  been  i m posed  by the  Proposed  Regu l a t i ons.  T hese  d i ve rsi ty d i scl osu re  am endm ents wi l l  a l so  com e i n to  fo rce  on  a  da te  se t  by o rde r i n
counci l  (no t  on  roya l  assen t).

3. Shareholder Communicat ions

Other am endm ents stem m i ng  f rom  B i l l  C-25  and  the  Proposed  Regu l a t i ons enab l e  federa l l y i nco rpo ra ted  pub l i c com pan i es to  use  e l ectron i c
com m un i ca t i on  as a  p ri m ary m eans o f  p rovi d i ng  p roxy m ate ri a l s and  f i nanci a l  sta tem en ts to  sha reho l de rs i n  acco rdance  wi th  the  “No t i ce  and  Access”
requ i rem en ts o f  Na t i ona l  Instrum en t 54 -101  Commun i ca t i ons w i th  Bene f i ci a l  Ow ners o f  Securi t i es o f  a  Report i ng  Issuer and  Na t i ona l  Instrum en t 51 -
102  Cont i nuous Di scl osu re  Ob l i ga t i ons.  However,  non-pub l i c federa l  co rpo ra t i ons wi l l  st i l l  be  requ i red  to  ci rcu l a te  f i nanci a l  sta tem en ts and  p roxy
m ate ri a l s to  sha reho l de rs un l ess the  shareho l de rs speci f i ca l l y request  no t  to  rece i ve  them .

T h i s i s a  we l com e change  fo r fede ra l l y i nco rpo ra ted  pub l i c com pan i es tha t  wi l l  reduce  expenses by avo i d i ng  the  ci rcu l a t i on  o f  cop i ous am oun ts o f
docum enta t i on  to  sha reho l de rs who  m ay have  no  i n te rest  i n  revi ewi ng  them . T hese  no t i ce  and  access am endm ents wi l l  a l so  com e i n to  fo rce  on  a  da te
se t  by o rde r i n  counci l  (no t  on  roya l  assen t).

4. House-Keeping Amendments

T he  B i l l  a l so  p roposes a  num ber o f  m i no r changes th roughou t  the  CBCA wh i ch  a re  basi ca l l y house-keep i ng  am endm ents.  T hese  i ncl ude  the  fo l l owi ng :

Proh i b i t i on  o f  Beare r Shares— the  B i l l  wi l l  p roh i b i t  the  i ssuance  o f  conversi on  p ri vi l eges,  op t i ons and  ri gh ts to  acqu i re  shares o f  co rpo ra t i ons i n
beare r fo rm  (i .e .a  ce rt i f i ca te  wi thou t  a  reg i ste red  owner’s nam e);  and

Exem pt i ons to  be  Gran ted  by CBCA Di recto r— the  l i st  o f  po ten t i a l  exem pt i ons wh i ch  m ay be  g ran ted  by the  Di recto r o f  the  CBCA has been
expanded ,  bu t  the  test  fo r g ran t i ng  exem pt i ons has been  restri cted ,  requ i ri ng  the  reasonab l e  be l i e f  o f  the  Di recto r tha t  the  de tri m en t  tha t  m ay be
caused  by com p l i ance  wi l l  ou twe i gh  the  bene f i t  to  the  shareho l de rs o r,  i n  the  case  o f  a  federa l l y i nco rpo ra ted  pub l i c com pany,  the  pub l i c.

In  con trast  to  the  am endm ents de ta i l ed  above ,  these  house-keep i ng  am endm ents wi l l  com e i n to  fo rce  upon  roya l  assen t  o f  the  B i l l .

Conclusion

T he  B i l l  i s rece i vi ng  a  substan t i a l  am oun t o f  pub l i c a t ten t i on  as i t  con ta i ns the  f i rst  com prehensi ve  changes to  the  CBCA si nce  2001 .  I f  you  wi sh  to
d i scuss the  p roposed  am endm ents,  p l ease  reach  ou t  to  the  au tho rs o r you r usua l  BLG l awyer.

1  P l ease  see  ou r recen t  bu l l e t i n :Parl i am en t l ooks to  enhance  shareho l de r dem ocracy and  gender d i ve rsi ty d i scl osu re.
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