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ARTICLE

SEC Settlement Decision Disrupts The Rise Of Free Tokens And Bounty Programs
T he  f i nd i ngs i n  th i s pa rt i cu l a r SEC deci si on  a re  i n te rest i ng  because  they app l y to  co i ns tha t  were  f ree l y d i st ri bu ted  by the  com pany th rough  a  "boun ty
p rog ram "

In i t i a l  Co i n  Offe ri ngs (ICOs) a re  back i n  the  ho t  sea t  wi th  one  o f  the  l a test  se t t l em en t deci si ons o f  the  Un i ted  Sta tes Securi t i es and  Exchange
Com m i ssi on  (SEC).

In  the  se t t l em en t deci si on ,  the  SEC found  Tom ahawk Exp l o ra t i on  LLC’s (Tom ahawk) founder Davi d  Laurance  i n  b reach  o f  U.S.  secu ri t i es l aws as a  resu l t
o f  h i s act i ons su rround i ng  h i s p roposed  ICO o f  Tom ahawkco i ns (T OM ).  T he  SEC f i ned  Laurance  US$30 ,000  and  ba rred  h i m  fo r l i fe  f rom  act i ng  as an
o ff i ce r o r d i recto r o f  any i ssuer o r pa rt i ci pa t i ng  i n  any o ffe ri ng .  Wh i l e  th i s i s no t  the  f i rst  co i n  o r token  to  face  cri t i ci sm  f rom  the  SEC, the  f i nd i ngs i n  th i s
pa rt i cu l a r deci si on  a re  i n te rest i ng  because  they app l y to  co i ns tha t  were  f ree l y d i st ri bu ted  by the  com pany th rough  a  “boun ty p rog ram ” ra the r than
purchased  by i nvesto rs th rough  an  ICO.

Background

In  the  sum m er o f  2017 ,  Tom ahawk sough t  to  ra i se  m oney to  f i nance  new o i l  exp l o ra t i on  and  d ri l l i ng  i n  Ca l i fo rn i a .  A f te r fa i l i ng  to  ra i se  the  requ i red
cap i ta l  th rough  bo th  p ri va te  i nvestm en ts and  pub l i c cap i ta l  m arke ts,  Laurance  tu rned  to  the  cryp tocu rrency m arke t  and  p l anned  to  i ssue  T OM  to  ra i se
the  necessary cap i ta l .

Lau rance  l aunched  a  websi te  and  began  advert i si ng  fo r an  ICO to  occu r be tween  Ju l y and  August  o f  2017 .  He  d i st ri bu ted  i n fo rm at i on  abou t  the  new
co i n  o ffe ri ng  and  how T OM  wou l d  be  backed  by the  revenues genera ted  by the  o i l  exp l o ra t i on  and  deve l opm ent p ro j ects he  p l anned  to  f i nance  wi th
the  ICO. In  add i t i on  to  advert i si ng  abou t  the  upcom i ng  ICO, Tom ahawk began  to  p rom ote  a  boun ty p rog ram  whereby i nd i vi dua l s cou l d  com p l e te  on l i ne
m arke t i ng ,  advert i si ng  and  p rom ot i ona l  tasks i n  re tu rn  fo r “f ree ” T OM . Severa l  i nd i vi dua l s pa rt i ci pa ted  i n  the  boun ty p rog ram  by desi gn i ng  t -sh i rts,
sha ri ng  a rt i cl es and  engag i ng  wi th  Tom ahawk on  soci a l  m ed i a .  Even tua l l y,  ove r 80 ,000  T OM  were  d i st ri bu ted  th rough  the  boun ty p rog ram  to
part i ci pan ts tha t  com p l e ted  these  tasks.

Why wou l d  a  b l ockcha i n  p ro j ect  g i ve  away f ree  tokens?

An  “a i rd rop ” (i .e . ,  the  act  o f  g i vi ng  away f ree  b l ockcha i n  tokens) i s an  approach  tha t  was a  com m on m ethod  o f  popu l a ri zi ng  new cryp tocu rrenci es du ri ng
the  fo rm at i ve  years o f  b l ockcha i n  techno l ogy.  T he  i dea  i s tha t  a  new b l ockcha i n  p ro j ect  cou l d  ga i n  recogn i t i on  by p i ggybacki ng  o ff  ano the r exi st i ng  and
m ore  popu l a r b l ockcha i n ,  such  as B i tco i n .  T h i s was done  by ‘g i f t i ng ’ the  new tokens fo r f ree  i n to  the  wa l l e t  addresses tha t  ho l d  the  m ore  popu l a r and
va l uab l e  cryp tocu rrency.

T he  advan tages to  g i vi ng  away d i g i ta l  cu rrency fo r f ree  can  be  qu i te  si gn i f i can t .  Som e advan tages o f  a i rd ropp i ng  i ncl ude :  (i ) g rowi ng  the  si ze  o f  the
co i n ’s m arke t ;  (i i ) bu i l d i ng  awareness o f  the  new co i n  o r ICO; (i i i ) he l p i ng  wi th  ove ra l l  fund ra i si ng  by crea t i ng  pub l i ci ty;  and  (i v) bu i l d i ng  the  pe rcep t i on
o f  va l ue  o f  the  co i n  because  peop l e  tend  to  g i ve  som eth i ng  m ore  va l ue  i f  they own  i t .

T he  boun ty p rog ram  i n i t i a ted  by Tom ahawk fo l l ows a  m ore  recen t  sp i n  on  the  g i f t i ng  o f  tokens.  M any new b l ockcha i n  p ro j ects u t i l i ze  th i s m e thod  to
he l p  a t t ract  a t ten t i on  to  the i r p ro j ect  and  bu i l d  pub l i ci ty fo r upcom i ng  ICOs.

Summary of SEC Decision

Desp i te  fa i l i ng  to  se l l  any T OM  th rough  i ts ICO, Tom ahawk ag reed  i n  the  se t t l em en t deci si on  tha t  “the  d i st ri bu t i on  o f  T OM  i n  exchange  fo r p rom ot i ona l
e ffo rts pu rsuan t  to  the  boun ty p rog ram  const i tu ted  sa l es o f  secu ri t i es”,  and  the re fo re  Tom ahawk had  b reached  U.S.  securi t i es l aws.

T he  ana l ysi s f i rst  app l i ed  the  tests f rom  the  U.S.  Suprem e Court  case ,  SEC v W.J.  Howey Co . to  de te rm i ne  tha t  T OM  d i d  const i tu te  a  securi ty.  T h i s was
based  on  the  p rem i se  tha t  T OM  va l ue  was based  on  the  revenues f rom  the  o i l  p ro j ects tha t  the  co i ns were  he l p i ng  to  f i nance ,  and  tha t  “the  T OM  tokens
were  o ffe red  i n  exchange  fo r the  i nvestm en t o f  m oney o r othe r con tri bu t i ons o f  va l ue,  i ncl ud i ng  o the r d i g i ta l  asse ts”.

M ost  i m portan t l y f rom  th i s se t t l em en t deci si on ,  the  SEC addressed  the  uncerta i n ty su rround i ng  a i rd ropp i ng  o r g i f t i ng  tokens o r co i ns.  T he i r ana l ysi s
found  tha t  the  d i st ri bu t i on  o f  T OM  pursuan t  to  the  boun ty p rog ram  const i tu ted  a  sa l e  because  i t  was a  d i sposi t i on  o f  a  securi ty fo r va l ue .  No tab l y,  the
se t t l em en t deci si on  p rovi ded  tha t  “[ t ]he  l ack o f  m one ta ry consi de ra t i on  fo r “f ree ” sha res does no t  m ean  the re  was no t  a  sa l e  o r o ffe r to  sa l e ” fo r the
purposes o f  U.S.  secu ri t i es l aw. Ra the r,  “a  ‘g i f t ’ o f  a  securi ty i s a  ‘sa l e ’ wi th i n  the  m ean i ng  o f  the  Securi t i es Act  when  the  donor rece i ves som e rea l
bene f i t ”.

T he  se t t l em en t deci si on  then  wen t  on  to  fu rthe r de f i ne  “rea l  bene f i t ” to  i ncl ude  on l i ne  m arke t i ng ,  p rom ot i on  o f  the  ICO on  b l ogs and  o the r fo rum s, and
crea t i ng  a  pub l i c m arke t .  Ul t i m a te l y,  the  ana l ysi s concl uded  tha t  Tom ahawk rece i ved  va l ue  by i ssu i ng  tokens th rough  the  boun ty p rog ram  wh i ch  he l ped
to  genera te  i n te rest  i n  the  ICO.

Significance

T he  se t t l em en t deci si on  i s si gn i f i can t  because  i t  p rovi des an  understand i ng  o f  the  SEC’s vi ews regard i ng  boun ty p rog ram s i n  the  b l ockcha i n  i ndustry.

In  Canada ,  we  expect  the  Canad i an  Securi t i es Adm i n i st ra to rs to  take  a  si m i l a r approach  as the  SEC regard i ng  a i rd rops and  boun ty p rog ram s.

In  CSA Sta ff  No t i ce  46 -308  — Securi t i es Law Im p l i ca t i ons fo r Offe ri ngs o f  Tokens,  the  CSA had  no ted  concerns abou t  how a  boun ty p rog ram  o r si m i l a r
p rog ram  tha t  o ffe rs f ree  tokens o r o the r bene f i ts to  pe rsons who  p rom ote  the  o ffe ri ng  th rough  va ri ous channe l s (i ncl ud i ng  soci a l  m ed i a ,  b l ogs o r
e l sewhere  on  the  In te rne t) cou l d  resu l t  i n  tokens be i ng  consi de red  securi t i es.  T h i s i s because  pe rsons pa rt i ci pa t i ng  i n  th i s ki nd  o f  p rog ram  m ay have  an
i ncen t i ve  to  m ake  sta tem en ts p rom ot i ng  the  o ffe ri ng  as an  i nvestm en t;  fo r exam p l e ,  by suggest i ng  the  tokens have  the  po ten t i a l  to  i ncrease  i n  va l ue .
T he  CSA’s vi ew i s tha t  these  sta tem en ts cou l d  crea te  an  “expecta t i on  o f  p ro f i t ” wh i ch  i s one  o f  the  com ponen ts o f  the  Paci f i c Coast  test  wh i ch  i s a  test
used  by the  securi t i es regu l a to rs i n  Canada  to  de te rm i ne  whe the r som eth i ng  i s an  i nvestm en t con tract ,  wh i ch  i s a  type  o f  secu ri ty.  Fo r m ore  i n fo rm at i on
abou t  the  Paci f i c Coast  test ,  read  ou r bu l l e t i n  f rom  February 2018 .  

I f  you  a re  p l ann i ng  to  i m p l em ent a  boun ty p rog ram  o r a i rd rop ,  we  recom m end you  ob ta i n  the  appropri a te  l ega l  advi ce  as the  fact  tha t  the  token  i s f ree
i s no t  a  “si l ve r bu l l e t ” a round  securi t i es l aws.
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We encourage  those  i nvo l ved  i n  the  Canad i an  b l ockcha i n  com m un i ty and  o the r m arke t  pa rt i ci pan ts to  be  m i nd fu l  o f  app l i cab l e  securi t i es l aws and  to
con tact  any m em ber o f  BLG’s Cryp tocu rrency and  B l ockcha i n  Group i f  you  requ i re  any assi stance .

 See  SEC v S i e rra  Brokerage  Servs. ,  Inc. 608  F.  Supp .  2d  920 ,  940-43  (S.D. Oh i o  2009).
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