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Perspectives on First Nations issues and Canadian energy projects
Ind i genous i ssues i n  Canada  encom pass h i sto ri ca l ,  soci o -econom i c,  po l i t i ca l  and  cu l tu ra l  facto rs,  and  understand i ng  tha t  com p l exi ty i s cruci a l  i n
deve l op i ng  successfu l  re l a t i onsh i ps be tween  Ind i genous com m un i t i es and  the  energy secto r.

To  he l p  cl i en ts be t te r understand  these  com p l exi t i es,  BLG partne rs Cheri e  Bran t  and  Nad i r André  shared  the i r expert i se  i n  Ind i genous Law and  the
energy secto r i n  a  web i na r en t i t l ed  Perspect i ves on  Fi rst  Na t i ons Issues and  Canad i an  Energy Pro j ects.  T he  conversa t i on  o ffe red  a  robust  ana l ysi s o f  the
fo l l owi ng :

Ind i genous i n te rests and  key l ega l  p ri nci p l es

Ind i genous governance  structu res

Crea t i ng  successfu l  pa rtne rsh i ps be tween  Ind i genous com m un i t i es and  the  energy secto r

Indigenous interests and key legal principles

Ind i genous i n te rests i ncl ude  i nheren t  ri gh ts,  sove re i gn ty,  au tonom y i n  deci si on -m aki ng  p rocesses,  and  resto ri ng  governance  and  j u ri sd i ct i on .  Prese rvi ng
Ind i genous i n te rests i s key i n  understand i ng  the  i ssues su rround i ng  som e cu rren t  energy p ro j ects,  such  as the  Coasta l  GasL i nk p i pe l i ne  i n  the
Wet 'suwe t 'en  Fi rst  Na t i on .

Pro j ect  p roponen ts shou l d  p re face  the i r ou treach  wi th  an  understand i ng  o f  the  re l a t i onsh i p  be tween  Ind i genous i n te rests and  key p ri nci p l es i n
Ind i genous l aw, i ncl ud i ng :

the  i nhe ren t  sta tus o f  Abori g i na l  Ri gh ts

how m odern  t rea t i es em power Fi rst  Na t i ons and  M ét i s com m un i t i es

the  h i sto ry and  ongo i ng  i m portance  o f  l and  cl a i m s

the  i m p l i ca t i ons o f  unceded  te rri to ry

Proponen ts shou l d  see  j u ri sp rudence  as the  m i n i m um  standard .  Add i t i ona l l y,  focusi ng  en t i re l y on  econom i c i ssues ove rl ooks the  fact  tha t  the  l and  i s
i nextri cab l e  f rom  Ind i genous i den t i ty and  cu l tu re .

Understanding Indigenous governance

Ind i genous governance  structu res a re  i n teg ra l  to  Ind i genous i n te rests.  Wh i l e  som e Fi rst  Na t i ons opera te  th rough  a  band  counci l  system , o the rs have
m odern  l eg i sl a t i on  enab l i ng  them  to  op t  ou t  o f  po rt i ons o f  the  Ind i an  Act  and  l i m i t  the  Crown ’s ro l e .  Othe r com m un i t i es have  a  m u l t i p l i ci ty o f  deci si on
m akers f rom  an  i n tact  t rad i t i ona l  fo rm  o f  governance .

M ét i s peop l es a re  no t  under the  j u ri sd i ct i on  o f  the  Ind i an  Act ;  they do  no t  have  rese rve  l and ,  and  a re  no t  en t i t l ed  to  m odern  t rea ty nego t i a t i ons thus
fa r.  Hi sto ri ca l  re l a t i onsh i ps were  fo rged  th rough  the  p rovi nces ra the r than  the  federa l  governm ent,  though  th i s has changed  i n  l i gh t  o f  recen t
j u ri sp rudence .  In  som e p rovi nces (e .g . ,  On ta ri o ),  the  Crown recogn i zes the  ri gh ts o f  M é t i s peop l es th rough  ag reem ents.

T he  Crown does no t  recogn i ze  t rad i t i ona l  governm ents,  wh i ch  d i ffe r f rom  the  Ch i e f  and  Counci l  who  typ i ca l l y focus on  adm i n i ste ri ng  rese rve  l and  and
provi d i ng  p rog ram s and  se rvi ces.  T he  two  governance  structu res have  speci f i c i n te rests:  the  Ch i e f  and  Counci l  typ i ca l l y focus on  wea l th  and  revenue
pri m ari l y genera ted  th rough  l and  cl a i m s o r ag reem ents,  wh i l e  t rad i t i ona l  governm ents a re  m ore  concerned  wi th  p rese rvi ng  cu l tu ra l  i den t i ty and  i ts t i es
to  the  l and .

In  o rde r to  bu i l d  successfu l  re l a t i onsh i ps wi th  Ind i genous com m un i t i es,  p roponen ts shou l d  have  a  deep  knowl edge  o f  a  g i ven  com m un i ty’s governance
structu re (s),  and  i nvo l ve  the  va ri ous governance  structu res th roughou t  the  nego t i a t i on  p rocess.

Successful partnerships between Indigenous communities and the energy sector

Rel a t i onsh i p  bu i l d i ng  i s m ore  i m portan t  than  eve r.  Proponen ts m ust  engage  a l l  com m un i ty stakeho l de rs i n  a  t i m e l y,  cu l tu ra l l y aware  and  t ransparen t
m anner.  To  rece i ve  the  best  possi b l e  advi ce  fo r successfu l  nego t i a t i ons,  f i nd  p ro fessi ona l  resources who  can  assess the  speci f i c soci a l  and  po l i t i ca l
dynam i cs o f  a  g i ven  Fi rst  Na t i on .

Proponen ts shou l d  i ncl ude  ri gh ts-ho l de rs i n  nego t i a t i ons,  wh i ch  can  i ncl ude  Im pact  Bene f i t  Ag reem ents (IBA),  consu l ta t i ons and  re fe rendum s. I t ’s a l so
cruci a l  to  app l y p ressu re  on  the  Crown to  conduct  a  p roper consu l ta t i on .

Fi na l l y,  p roponen ts can  fu rthe r estab l i sh  successfu l ,  p roduct i ve  re l a t i onsh i ps by d i sp l ayi ng  pa t i ence  i n  addressi ng  a  com m un i ty’s concerns—for exam p l e ,
m ost  IBA nego t i a t i ons a re  a t  l east  e i gh t  m on ths i n  l eng th .

For fu rthe r i n fo rm at i on  on  the  top i cs addressed  i n  the  web i na r o r any o the r i ssues re l a t i ng  to  Ind i genous l aw and  the  energy secto r,  p l ease  con tact
Cheri e  Bran t  o r Nad i r André .
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