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ARTICLE

Supreme Court Of Canada Finds Teacher Guilty Of Voyeurism For Camera Pen
Recordings

On February 14 ,  2019 ,  the  Suprem e Court  o f  Canada  unan i m ousl y reve rsed  the  On ta ri o  Court  o f  Appea l  deci si on  and  found  the  teacher gu i l ty o f
voyeuri sm .

In  the  Fa l l  2018  Educa t i on  Law Newsl e t te r,  we  reported  on  the  On ta ri o  Court  o f  Appea l  deci si on  i n  R.  v.  Ja rvi s.  In  tha t  deci si on ,  a  h i gh  schoo l  Eng l i sh
teacher was acqu i t ted  o f  voyeuri sm  fo r usi ng  a  cam era  pen  to  su rrep t i t i ousl y f i l m  fem a l e  studen ts’ chests.  On  February 14 ,  2019 ,  the  Suprem e Court  o f
Canada  unan i m ousl y reve rsed  the  On ta ri o  Court  o f  Appea l  deci si on  and  found  the  teacher gu i l ty o f  voyeuri sm . T he  Suprem e Court  found  tha t  p ri vacy i s
“no t  an  a l l -o r-no th i ng  concep t” and  tha t  studen ts i n  schoo l s a re  en t i t l ed  to  a  reasonab l e  expecta t i on  o f  p ri vacy,  f ree  f rom  covert ,  cl ose -range  reco rd i ngs.

Background

T he  accused  i n  R.  v.  Ja rvi s was an  Eng l i sh  teacher a t  a  h i gh  schoo l  i n  On ta ri o .  He  used  a  cam era  concea l ed  i nsi de  a  pen  to  m ake  19  su rrep t i t i ous
vi deo  reco rd i ngs o f  27  fem a l e  studen ts and  th ree  m a l e  studen ts wh i l e  they were  engaged  i n  o rd i na ry schoo l -re l a ted  act i vi t i es i n  com m on a reas o f  the
schoo l .  M ost  o f  the  vi deos focused  on  the  faces and  chests o f  fem a l e  studen ts.  T he  studen ts were  no t  aware  tha t  they were  be i ng  reco rded  by the
teacher,  no r d i d  they consen t  to  the  reco rd i ngs.  A schoo l  board  po l i cy i n  e ffect  a t  the  re l evan t  t i m e  p roh i b i ted  th i s type  o f  conduct .

When  the  p ri nci pa l  d i scovered  the  cam era  and  tu rned  i t  ove r to  po l i ce ,  the  teacher was charged  wi th  voyeuri sm . A l though  he  adm i t ted  tha t  he  had
surrep t i t i ousl y reco rded  the  studen ts,  the  o the r two  e l em en ts o f  the  cri m i na l  o ffence  rem a i ned  i n  i ssue  a t  t ri a l :  whe the r the  reco rd i ng  was m ade  i n
ci rcum stances g i vi ng  ri se  to  a  reasonab l e  expecta t i on  o f  p ri vacy,  and  whe the r the  observa t i on  o r reco rd i ng  was done  fo r a  sexua l  pu rpose .

Lower Court Decisions

At t ri a l ,  Just i ce  Goodm an de te rm i ned  tha t  the  reco rd i ngs were  m ade  i n  ci rcum stances tha t  gave  ri se  to  a  reasonab l e  expecta t i on  o f  p ri vacy.  He  found ,
however,  tha t  the re  cou l d  be  o the r i n fe rences to  be  d rawn  asi de  f rom  m aki ng  the  reco rd i ngs fo r a  sexua l  pu rpose .  T he  t ri a l  j udge  the re fo re  acqu i t ted
the  teacher o f  a l l  cha rges.

T he  On ta ri o  Court  o f  Appea l  uphe l d  the  acqu i t ta l ,  bu t  reve rsed  the  l ower cou rt ’s ana l ysi s.  T he  m a j o ri ty he l d  tha t  the  reco rd i ngs were  m ade  fo r a  sexua l
pu rpose  bu t  tha t  studen ts do  no t  have  a  reasonab l e  expecta t i on  o f  p ri vacy a t  schoo l .

Supreme Court of Canada Decision

T he  Suprem e Court  o f  Canada  found  tha t  the  reco rd i ng  was done  fo r a  sexua l  pu rpose  i n  ci rcum stances g i vi ng  ri se  to  a  reasonab l e  expecta t i on  o f
p ri vacy.  T he  m a j o ri ty o f  the  Court  adop ted  a  non-exhaust i ve  l i st  o f  re l evan t  consi de ra t i ons i n  deci d i ng  whe the r studen ts,  o r any a l l eged  vi ct i m  o f
voyeuri sm , had  a  reasonab l e  expecta t i on  o f  p ri vacy a t  the  t i m e  o f  the  observa t i on  o r reco rd i ng .  T he  facto rs i ncl ude :

the  l oca t i on  the  pe rson  was i n  when  she  was observed  o r reco rded ;

the  na tu re  o f  the  i m pugned  conduct  (whe the r i t  consi sted  o f  observa t i on  o r reco rd i ng );

awareness o f  o r consen t  to  po ten t i a l  observa t i on  o r reco rd i ng ;

the  m anner i n  wh i ch  the  observa t i on  o r reco rd i ng  was done ;

the  sub j ect  m a tte r o r con ten t  o f  the  observa t i on  o r reco rd i ng ;

any ru l es,  regu l a t i ons o r po l i ci es tha t  governed  the  observa t i on  o r reco rd i ng  i n  quest i on ;

the  re l a t i onsh i p  be tween  the  pe rson  who  was observed  o r reco rded  and  the  pe rson  who  d i d  the  observi ng  o r reco rd i ng ;

the  pu rpose  fo r wh i ch  the  observa t i on  o r reco rd i ng  was done ;  and

the  pe rsona l  a t t ri bu tes o f  the  pe rson  who  was observed  o r reco rded .

Wri t i ng  fo r the  m a j o ri ty,  Ch i e f  Just i ce  Wagner st ressed  tha t  p ri vacy i s “no t  an  a l l -o r-no th i ng -concep t” and  tha t  “be i ng  i n  a  pub l i c o r sem i -pub l i c space
does no t  au tom at i ca l l y nega te  a l l  expecta t i ons o f  p ri vacy wi th  respect  to  observa t i on  o r reco rd i ng .” Ch i e f  Just i ce  Wagner a l so  com m ented  a t  l eng th  on
the  na tu re  and  l eve l  o f  p ri vacy tha t  studen ts can  expect  a t  schoo l .  He  found  tha t  “i n  o rd i na ry ci rcum stances,  studen ts i n  the  com m on a reas o f  a  schoo l
canno t  expect  no t  to  be  observed  by o the rs and  m ay a l so  expect  to  be  sub j ect  to  ce rta i n  types o f  reco rd i ng ”.  However,  he  a l so  found  tha t  be i ng  i n  a
non-p ri va te  l oca t i on  does no t  en t i re l y nega te  a  reasonab l e  expecta t i on  o f  p ri vacy:  the  l eve l  o f  p ri vacy tha t  studen ts can  expect  a t  schoo l  i s l ower than
can  be  expected  i n  a  fu l l y p ri va te  space ,  l i ke  a  bedroom  o r a  ba th room . Schoo l s,  however,  a re  no t  fu l l y pub l i c spaces,  and  the  l eve l  o f  p ri vacy to  be
expected  a t  schoo l  i s st i l l  h i gher than  wou l d  be  expected  i n  a  fu l l y pub l i c space  l i ke  a  si dewa l k.  T he  court  com m ented :

"For one  th i ng ,  access to  schoo l s i s usua l l y restri cted  to  ce rta i n  pe rsons,  such  as studen ts,  teachers,  sta ff  and  guests… M ore  si gn i f i can t l y,  schoo l s a re
a l so  sub j ect  to  fo rm a l  ru l es and  i n fo rm a l  no rm s o f  behavi ou r,  i ncl ud i ng  wi th  respect  to  vi sua l  reco rd i ng ,  tha t  m ay no t  exi st  i n  o the r quasi -pub l i c
l oca t i ons."

T he  teacher had  a rgued  tha t  the  studen ts cou l d  no t  have  had  a  reasonab l e  expecta t i on  no t  to  be  reco rded ,  because  they knew the re  were  securi ty
cam eras i nsi de  and  ou tsi de  the  schoo l .  T he  Suprem e Court ,  however,  was unconvi nced  by th i s a rgum ent,  f i nd i ng  tha t  “no t  a l l  fo rm s o f  reco rd i ng  a re
equa l l y i n t rusi ve ”.  Wh i l e  studen ts cou l d  reasonab l y expect  to  be  cap tu red  i nci den ta l l y by securi ty cam eras i n  the  schoo l ,  “i t  does no t  fo l l ow tha t  they
wou l d  a l so  reasonab l y expect  to  be  reco rded  a t  cl ose  range  wi th  a  h i dden  cam era ,  l e t  a l one  by a  teacher fo r the  teacher’s pu re l y p ri va te  pu rposes”.  T he
Ch i e f  Just i ce  a l so  sa i d  tha t  the  studen ts i n  the  reco rd i ngs were  young  pe rsons wi th  a  reasonab l e  expecta t i on  tha t  the  adu l ts a round  them  wou l d  behave
pruden t l y.  He  sta ted :  



"T he  fact  tha t  a l l  o f  the  studen ts were  young  pe rsons m eans tha t  they wou l d  have  reasonab l y expected  the  adu l ts a round  them  to  be  pa rt i cu l a rl y
cau t i ous abou t  no t  i n t rud i ng  on  the i r p ri vacy,  i ncl ud i ng  by no t  ta rge t i ng  them  fo r vi sua l  reco rd i ng  wi thou t  the i r pe rm i ssi on .  T here fo re ,  the  fact  tha t  a l l
o f  the  studen ts reco rded  were  young  pe rsons st reng thens the  a rgum ent tha t  they cou l d  reasonab l y expect  no t  to  be  reco rded  i n  the  m anner they were ."

Ch i e f  Just i ce  Wagner a l so  found  i t  re l evan t  tha t  the  schoo l  i n  quest i on  had  po l i ci es p roh i b i t i ng  the  type  o f  reco rd i ng  taken  by the  teacher.  A l though  the
Ch i e f  Just i ce  com m ented  tha t  the  absence  o f  such  a  po l i cy o r the  p resence  o f  a  l ess reasonab l e  po l i cy wou l d  no t  have  j ust i f i ed  the  teacher’s behavi ou r,
the  p resence  o f  such  a  po l i cy h i gh l i gh ted  the  wrong fu l  na tu re  o f  h i s conduct .

Comment

L i ke  m any o the r o rgan i za t i ons,  schoo l s and  schoo l  boards o f ten  g rapp l e  wi th  the  i n te ract i on  be tween  today’s soci a l  m ed i a  and  techno l ogy age ,  where
educa to rs stand  i n  l oco  pa ren t i s and  m ust  exe rci se  ca re  to  p ro tect  studen ts.

T he  Suprem e Court  o f  Canada ’s deci si on  i n  R.  v.  Ja rvi s con f i rm s tha t  studen ts have  a  reasonab l e  expecta t i on  o f  p ri vacy a t  schoo l ,  even  i n  com m una l
spaces.  A l though  a  schoo l  i s no t  as p ri va te  as o the r p l aces,  i t  i s m ore  p ri va te  than  fu l l y pub l i c spaces.  Pri vacy ri gh ts exi st  on  a  spectrum  and  m ust  be
ba l anced  i n  vi ew o f  a l l  app l i cab l e  ci rcum stances.  However,  Ch i e f  Just i ce  Wagner’s com m ents suggest  tha t  su rrep t i t i ous,  cl ose -range  vi deo  reco rd i ngs o f
studen ts wi l l  neve r be  appropri a te ,  regard l ess o f  the  body pa rt  reco rded  o r the  i nd i vi dua l  do i ng  the  reco rd i ng .

R.  v.  Ja rvi s a l so  con f i rm s tha t  su rrep t i t i ous reco rd i ngs o f  studen ts by teachers tha t  a re  sexua l  i n  na tu re  m ay i ncu r no t  on l y em p l oym ent-re l a ted  and
l i censi ng  pena l t i es f rom  the  On ta ri o  Co l l ege  o f  Teachers,  bu t  a l so  cri m i na l  consequences fo r the  teachers i nvo l ved .

Schoo l s and  schoo l  boards shou l d  consi de r adop t i ng  and  regu l a rl y revi ewi ng  p ri vacy po l i ci es and  codes o f  conduct  to  p roh i b i t  th i s type  o f  behavi ou r
and  se t  ou t  ru l es regard i ng  the  appropri a te  use  o f  techno l ogy a t  schoo l .
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