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ARTICLE

Sexual Violence and Harassment Act in Force in Ontario
As m y co l l eague  Ka te  Dearden  f i rst  reported  i n  ou r October 2015  i ssue ,  the  On ta ri o  Governm ent i n t roduced  the  Sexua l  Vi o l ence  and  Harassment Act i on
Pl an  Act  (Support i ng  Survi vo rs and  Cha l l eng i ng  Sexua l  Vi o l ence  and  Harassment,  2016  (B i l l  132  fo r sho rt ) on  October 27 ,  2015 .  On  M arch  8 ,  2016 ,
B i l l  132  rece i ved  Roya l  Assen t  i n  On ta ri o .  B i l l  132  am ends a  num ber o f  exi st i ng  sta tu tes,  i ncl ud i ng  the  L i mi ta t i ons Act ,  2012 ,  the  Mi n i st ry o f  Tra i n i ng ,
Co l l eges and  Un i ve rsi t i es Act  and  the  Occupa t i ona l  Hea l th  and  Sa fe ty Act  (the  "OHSA" ).

B i l l  132  takes a  com prehensi ve  approach  to  sexua l  vi o l ence  and  ha rassm ent i n  On ta ri o  soci e ty.  I t  bu i l ds on  the  ha rassm ent and  bu l l yi ng  re fo rm s
i n troduced  i n  2009  under the  OHSA.  I t  seeks to  address sexua l  vi o l ence  and  ha rassm ent i n  co l l ege ,  un i ve rsi ty and  p ri va te  co l l ege  se t t i ngs,  requ i ri ng
these  i nst i tu t i ons to  i m p l em ent sexua l  vi o l ence  po l i ci es.  I t  e l i m i na tes the  sta tu to ry l i m i ta t i on  pe ri od  fo r ci vi l  sexua l  assau l t  cl a i m s.  T he  p ream b l e  to
B i l l  132  announces:

T he  Governm ent wi l l  no t  to l e ra te  sexua l  vi o l ence ,  sexua l  ha rassm ent o r dom est i c vi o l ence .  Pro tect i ng  a l l  On ta ri ans f rom  the i r devasta t i ng  i m pact  i s a
top  Governm ent p ri o ri ty and  i s essen t i a l  fo r the  ach i evem ent o f  a  fa i r and  equ i tab l e  soci e ty.

A l l  On ta ri ans wou l d  bene f i t  f rom  l i vi ng  wi thou t  the  th rea t  and  experi ence  o f  sexua l  vi o l ence ,  sexua l  ha rassm ent,  dom est i c vi o l ence  and  o the r fo rm s o f
abuse ,  and  a l l  On ta ri ans have  a  ro l e  to  p l ay i n  stopp i ng  them .

To  ach i eve  th i s l audab l e  i n ten t i on ,  the  Governm ent requ i res em p l oye rs to  do  the i r pa rt  i n  the  workp l ace .  Fo r em p l oye rs,  the  m ost  si gn i f i can t
am endm ents a re  those  to  the  OHSA. T he  si gn i f i can t  changes i ncl ude :

T he  exi st i ng  de f i n i t i on  o f  workp l ace  ha rassm ent,  estab l i shed  under B i l l  168 ,  i s expanded  to  i ncl ude  the  new workp l ace  sexua l  ha rassm ent
de f i n i t i on .

T he  new workp l ace  sexua l  ha rassm ent de f i n i t i on  i s:
a .  engag i ng  i n  a  course  o f  vexa t i ous com m ent o r conduct  aga i nst  a  worke r i n  a  workp l ace  because  o f  sex,  sexua l  o ri en ta t i on ,  gender i den t i ty o r
gender exp ressi on ,  where  the  course  o f  com m ent o r conduct  i s known o r ough t  reasonab l y to  be  known to  be  unwe l com e, o r

b .  m aki ng  a  sexua l  so l i ci ta t i on  o r advance  where  the  pe rson  m aki ng  the  so l i ci ta t i on  o r advance  i s i n  a  posi t i on  to  con fe r,  g ran t  o r deny a  bene f i t  o r
advancem ent to  the  worke r and  the  pe rson  knows o r ough t  reasonab l y to  know tha t  the  so l i ci ta t i on  o r advance  i s unwe l com e.

Em p l oyers wi l l  have  an  ob l i ga t i on  to  advi se  em p l oyees who  a l l ege  workp l ace  ha rassm ent by a  supervi so r o f  the  m easures and  p rocedures tha t  they
can  fo l l ow.

Procedures wi l l  have  to  be  pu t  i n  p l ace  to  m a i n ta i n  the  con f i den t i a l i ty o f  i n fo rm at i on  ob ta i ned  abou t  an  i nci den t  o r com p l a i n t  o f  workp l ace
harassm ent,  un l ess the  d i scl osu re  i s necessary fo r the  pu rposes o f  i nvest i ga t i ng  o r taki ng  co rrect i ve  act i on  wi th  respect  to  the  i nci den t  o r com p l a i n t ,
o r i s o the rwi se  requ i red  by l aw.

Po l i ci es wi l l  need  to  be  upda ted  to  se t  ou t  how an  em p l oyee  who  has a l l eged l y experi enced  workp l ace  ha rassm ent and  the  a l l eged  ha rasser,  i f  he
o r she  i s an  em p l oyee ,  wi l l  be  i n fo rm ed  o f  the  resu l ts o f  the  i nvest i ga t i on  and  o f  any co rrect i ve  act i on  tha t  has been  taken  o r tha t  wi l l  be  taken  as a
resu l t  o f  the  i nvest i ga t i on .

T he  genera l  ob l i ga t i on  to  p ro tect  em p l oyees f rom  workp l ace  ha rassm ent has been  streng thened .  In  add i t i on  to  the  above ,  em p l oye rs m ust  ensure
tha t  an  i nvest i ga t i on  i s conducted  i n to  i nci den ts and  com p l a i n ts o f  workp l ace  ha rassm ent tha t  i s approp ri a te  i n  the  ci rcum stances.

Fi na l l y,  M i n i st ry o f  Labour i nspecto rs a re  g i ven  new and  i n te rest i ng  powers.  An  i nspecto r m ay o rde r an  em p l oye r to  cause  an  i nvest i ga t i on  i n to
workp l ace  ha rassm ent to  be  conducted ,  a t  the  expense  o f  the  em p l oye r,  by an  i m part i a l  pe rson  possessi ng  such  knowl edge ,  experi ence  o r
qua l i f i ca t i ons as a re  speci f i ed  by the  i nspecto r and  to  ob ta i n ,  a t  the  expense  o f  the  em p l oye r,  a  wri t ten  report  by tha t  pe rson .

T hese  changes com e i n to  fo rce  on  Sep tem ber 8 ,  2016 .  In  the  near te rm , em p l oye rs wi l l  have  to  am end  the i r exi st i ng  workp l ace  vi o l ence  and  bu l l yi ng
po l i ci es and  p rocedures to  re f l ect  the  above  changes by Sep tem ber 8 ,  2016 .  T hose  po l i ci es and  p rocedures m ust  now be  revi ewed  on  an  annua l  basi s
a f te r Sep tem ber 8 ,  2016 .

T he  OHSA i s a l so  am ended  to  p rovi de  the  em p l oye r wi th  a  quasi -de fence  to  cl a i m s o f  workp l ace  ha rassm ent.  T he  OHSA expressl y p rovi des tha t  a
reasonab l e  act i on  taken  by an  em p l oye r o r supervi so r re l a t i ng  to  the  m anagem ent and  d i rect i on  o f  em p l oyees o r the  workp l ace  i s no t  workp l ace
harassm ent.  Consequen t l y,  cl a i m s tha t  a  m anager i s ha rassi ng  an  em p l oyee  because  o f  a  nega t i ve  pe rfo rm ance  revi ew, fo r exam p l e ,  wi l l  no t  const i tu te
workp l ace  ha rassm ent,  a l though  em p l oye rs p resum ab l y wi l l  have  to  i nvest i ga te  those  com p l a i n ts to  m ake  th i s de te rm i na t i on .  A cl a i m  tha t  a  nega t i ve
perfo rm ance  revi ew am oun ts to  workp l ace  ha rassm ent wi l l  j ust  have  to  con t i nue  to  be  dea l t  wi th  i n  the  t rad i t i ona l  m anner:  wi th  wa te r-coo l e r g rum b l i ng
and  extended  stress l eaves.

In  2015 ,  the  Hum an Ri gh ts T ri buna l  o f  On ta ri o  o rde red  the  em p l oye r o f  two  wom en who  had  been  abused ,  ha rassed  and  sexua l l y assau l ted  by the
owner and  p ri nci pa l  o f  the  em p l oye r to  pay them  $150 ,000  and  $100 ,000  respect i ve l y fo r i n j u ri es to  the i r d i gn i ty,  fee l i ngs and  se l f -respect .  T he
wom en, tem pora ry fo re i gn  worke rs f rom  M exi co  wi th  l i t t l e  o r no  com m and o f  Eng l i sh  o r the i r l ega l  ri gh ts,  were  fo rced  to  engage  i n  num erous unwan ted
sexua l  acts,  a l l  the  wh i l e  be i ng  th rea tened  wi th  deporta t i on  i f  they d i d  no t  com p l y.  T he  case  shows tha t  sexua l  ha rassm ent and  sexua l  vi o l ence
con t i nues to  occu r i n  workp l aces i n  On ta ri o .  B i l l  132  shou l d  go  som e d i stance  to  stopp i ng  th i s type  o f  conduct  once  and  fo r a l l .

By:  Robert  We i r

Servi ces:  Labour & Em p l oym ent

Related Experti se



L a b o u r &  E m p l o ym e n t




