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ARTICLE

Teacher With Camera Pen Acquitted Of Voyeurism
In  a  recen t  cri m i na l  case  i n  the  On ta ri o  Court  o f  Appea l ,  a  teacher was acqu i t ted  on  a  charge  o f  voyeuri sm  under sect i on  162  o f  the  Cri mi na l
Code  desp i te  havi ng  su rrep t i t i ousl y reco rded  27  fem a l e  studen ts be tween  ages 14  and  18  a t  the  schoo l  where  he  taugh t .  As de ta i l ed  be l ow, the
m a j o ri ty o f  the  Court  o f  Appea l  concl uded  tha t  the  Crown d i d  no t  p rove  the  e l em en t o f  the  voyeuri sm  o ffence  wh i ch  requ i res ci rcum stances tha t  g i ve
ri se  to  a  reasonab l e  expecta t i on  o f  p ri vacy.

Background

In  R. v.  Ja rvi s,  2017  ONCA 778 ,  the  accused  was a  h i gh  schoo l  teacher i n  On ta ri o .  He  was observed  a t  schoo l  i n  conversa t i on  wi th  a  studen t  wh i l e
ho l d i ng  a  pen  wi th  a  f l ash i ng  l i gh t  on  the  top .  T he  pen  was con f i sca ted  by the  p ri nci pa l  and  tu rned  ove r to  the  po l i ce .  T he  po l i ce  o ff i ce r conducted  a
cu rso ry search  o f  the  pen ,  p ri o r to  ob ta i n i ng  a  search  warran t ,  wh i ch  revea l ed  a  reco rd i ng  o f  fem a l e  studen ts wi th  a  focus on  the i r b reasts and  cl eavage .
Af te r ob ta i n i ng  a  warran t ,  po l i ce  searched  the  pen  and  found  19  vi deos wi th  30  d i ffe ren t  i nd i vi dua l s,  27  o f  whom  were  fem a l e  studen ts,  a t  the  schoo l .

T he  teacher was charged  wi th  voyeuri sm  under sect i on  162(1 )(c) o f  the  Cri mi na l  Code,  wh i ch  sta tes:

162(1 ) Every one  com m i ts an  o ffence  who ,  su rrep t i t i ousl y,  observes — i ncl ud i ng  by m echan i ca l  o r e l ectron i c m eans — o r m akes a  vi sua l
reco rd i ng  o f  a  pe rson  who  i s i n  ci rcum stances tha t  g i ve  ri se  to  a  reasonab l e  expecta t i on  o f  p ri vacy,  i f

(c) the  observa t i on  o r reco rd i ng  i s done  fo r a  sexua l  pu rpose .

T he  accused  conceded  tha t  he  had  m ade  the  reco rd i ngs on  h i s cam era  pen  su rrep t i t i ousl y,  and  tha t  the  studen ts were  unaware  o f  the  reco rd i ngs.  T he
tri a l  j udge  de te rm i ned  tha t  the  reco rd i ngs were  m ade  i n  ci rcum stances tha t  gave  ri se  to  a  reasonab l e  expecta t i on  o f  p ri vacy;  however,  he  found  tha t
the re  cou l d  be  o the r i n fe rences to  be  d rawn  asi de  f rom  m aki ng  the  reco rd i ngs fo r a  sexua l  pu rpose .  T he  t ri a l  j udge  the re fo re  acqu i t ted  the  accused  o f
a l l  cha rges.

Issues Before the Court of Appeal

T he  Crown appea l ed  the  acqu i t ta l  and  a rgued  the  t ri a l  j udge  had  e rred  by deci d i ng  the  reco rd i ngs were  no t  m ade  fo r a  sexua l  pu rpose .  T he  accused
a l so  a rgued  tha t  the  t ri a l  j udge  had  e rred  i n  adm i t t i ng  the  con ten ts o f  the  cam era  pen  because  o f  the  warran t l ess search .  He  a l so  subm i t ted  tha t  the
tri a l  j udge  e rred  i n  f i nd i ng  tha t  the  ci rcum stances o f  the  reco rd i ngs gave  ri se  to  a  reasonab l e  expecta t i on  o f  p ri vacy by the  studen ts.

T he  Court  o f  Appea l  was unan i m ous i n  i ts f i nd i ng  tha t  the  t ri a l  j udge  had  e rred  when  he  found  tha t  the re  cou l d  have  been  som e o the r pu rpose  fo r the
reco rd i ngs.  T he  t ri a l  j udge  had  i m properl y focused  on  facts such  as the re  be i ng  no  o the r po rnograph i c m a te ri a l  found  i n  the  accused ’s possessi on ,  the
fact  tha t  the re  was no  nud i ty and  tha t  the  cam era  pen  cou l d  no t  zoom  o r enhance  i ts focus.  Ye t  he  found  tha t  the  teacher’s behavi ou r was "m ora l l y
repugnan t  and  p ro fessi ona l l y ob j ect i onab l e ."  T he  Court  o f  Appea l  took a  cl ea r stance  on  the  sexua l  pu rpose  o f  the  reco rd i ngs,  wi th  pa rt i cu l a r em phasi s
on  the  fact  tha t  the  accused  i s a  teacher who  took advan tage  o f  h i s posi t i on  and  b reached  the  teacher-studen t  t rust  re l a t i onsh i p :

[46 ]       T he  responden t  took advan tage  o f  h i s posi t i on  as a  teacher to  m ake  su rrep t i t i ous vi deos o f  h i s teenaged  fem a l e  studen ts.  A t  l east  f i ve  o f
the  vi deos focused  on  the  cl eavage  o f  those  fem a l e  studen ts.  He  was taki ng  cl ose  up ,  l eng thy vi ews o f  the i r cl eavage  f rom  ang l es bo th  st ra i gh t
on  and  f rom  above .  T he  t ri a l  j udge  found  tha t  wh i l e  i t  was m ost  l i ke l y tha t  the  responden t  was pho tog raph i ng  fem a l e  studen ts’ cl eavage  fo r a
sexua l  pu rpose ,  " the re  m ay be  o the r i n fe rences" .  However,  he  fa i l ed  to  i den t i fy any such  i n fe rence  anywhere  i n  h i s reasons.  Wi th  respect  to  the
tri a l  j udge ,  the re  were  no  o the r i n fe rences ava i l ab l e  on  th i s reco rd .

[47 ]       As the  t ri a l  j udge  sta ted ,  th i s conduct  by the  responden t  was m ora l l y repugnan t .  T ha t  f i nd i ng  i s i nconsi sten t  wi th  the  t ri a l  j udge ’s
concl usi on  tha t  the  vi deos m i gh t  no t  have  been  taken  fo r a  sexua l  pu rpose .  T he  reason  the  teacher’s conduct  was m ora l l y repugnan t  was
because  o f  the  sexua l  i m propri e ty o f  taki ng  su rrep t i t i ous p i ctu res o f  the  b reasts o f  h i s fem a l e  studen ts.  Had  he  been  taki ng  su rrep t i t i ous p i ctu res
o f  on l y the i r faces,  h i s conduct  wou l d  have  been  unaccep tab l e  as a  b reach  o f  the  teacher-studen t  t rust  re l a t i onsh i p ,  bu t  no t  m ora l l y repugnan t
because  o f  sexua l  i m propri e ty.

T he  Court  o f  Appea l  was a l so  unan i m ous i n  f i nd i ng  tha t  the  t ri a l  j udge  d i d  no t  e rr i n  adm i t t i ng  evi dence  ob ta i ned  by po l i ce  wi thou t  a  warran t .  Po l i ce
had  b reached  the  accused ’s ri gh ts under sect i on  8  o f  the  Charte r o f  Ri gh ts and  Freedoms,  wh i ch  p roh i b i ts un reasonab l e  search  and  se i zu re .  However,
the  Court  o f  Appea l  ag reed  wi th  the  t ri a l  j udge ’s deci si on  to  adm i t  the  evi dence  under sect i on  24 (2 ) o f  the  Charte r,  i n  pa rt  because  o f  the  teacher’s
d i m i n i shed  expecta t i on  o f  p ri vacy regard i ng  the  cam era  pen .  As the  Court  sta ted ,  the  teacher was usi ng  the  cam era  pen  a t  schoo l ,  where  the  schoo l
board  had  supervi so ry j u ri sd i ct i on  ove r h i m  and  had  a  po l i cy aga i nst  m aki ng  reco rd i ngs.  Hi s cam era  pen  was sub j ect  to  sea rch  and  se i zu re  by the  schoo l
board .  T he  pub l i c i n te rest  facto r o f  de te rm i n i ng  whe the r to  adm i t  evi dence  ob ta i ned  i n  b reach  o f  sect i on  8  a l so  re l a ted  st rong l y to  the  na tu re  o f  a
teacher’s posi t i on .  T he  Court  concl uded  tha t  the  o ffence  i nvo l ved  "m u l t i p l e  b reaches o f  t rust  by a  h i gh  schoo l  teacher,  wh i ch  he i gh tens the  pub l i c
i n te rest  i n  i ts p rosecu t i on ."

However,  the  Court  o f  Appea l  sp l i t  i ts deci si on  on  the  rem a i n i ng  i ssue .  T he  m a j o ri ty deci ded  tha t  the  t ri a l  j udge  had  e rred  i n  concl ud i ng  tha t  the
reco rd i ngs were  m ade  " i n  ci rcum stances tha t  g i ve  ri se  to  a  reasonab l e  expecta t i on  o f  p ri vacy" .  T h i s i s an  e l em en t o f  the  voyeuri sm  o ffence  i n  sect i on
162(1 )(c),  and  the  teacher was the re fo re  acqu i t ted .  

T he  m a j o ri ty o f  the  Court  concl uded  tha t  i n  ce rta i n  a reas o f  the  schoo l ,  studen ts do  no t  have  an  expecta t i on  tha t  they wi l l  no t  be  observed  o r wa tched :

[104 ]    I t  i s cl ea r tha t  studen ts expect  a  schoo l  to  be  a  p ro tected ,  sa fe  envi ronm ent.  I t  shou l d  be  a  p l ace  where  the i r physi ca l  sa fe ty,  as we l l  as
the i r pe rsona l  and  sexua l  i n teg ri ty i s p ro tected .  However,  the  a reas o f  the  schoo l  where  studen ts congrega te  and  where  cl asses a re  conducted
are  no t  a reas where  peop l e  have  any expecta t i on  tha t  they wi l l  no t  be  observed  o r wa tched .  Wh i l e  access to  schoo l  p roperty i s o f ten  restri cted ,
access i s g ran ted  to  studen ts,  teachers,  o the r sta ff ,  and  desi gna ted  vi si to rs.  T hose  who  a re  g ran ted  access a re  no t  p roh i b i ted  f rom  l ooki ng  a t
anyone  i n  the  pub l i c a reas.  Here  the re  were  securi ty cam eras i n  m any l oca t i ons i nsi de  and  ou tsi de  the  schoo l .  No  one  be l i eved  they were  no t
be i ng  observed  and  reco rded .

T he  m a j o ri ty o f  the  Court  m ade  a  d i st i nct i on  be tween  expect i ng  tha t  a  teacher wi l l  no t  m ake  a  reco rd i ng  fo r a  sexua l  pu rpose  and  the  expecta t i on  o f
p ri vacy.  T he  Court  deci ded  tha t  the  expecta t i on  no t  to  be  reco rded  a ri ses f rom  the  teacher-studen t  re l a t i onsh i p ,  and  no t  f rom  a  p ri vacy expecta t i on .

[105 ]    Cl ea rl y,  studen ts expect  tha t  a  teacher wi l l  no t  secre t l y observe  o r reco rd  them  fo r a  sexua l  pu rpose  a t  schoo l .  However,  tha t  expecta t i on
a ri ses f rom  the  na tu re  o f  the  requ i red  re l a t i onsh i p  be tween  studen ts and  teachers,  no t  f rom  an  expecta t i on  o f  p ri vacy.  T he  expecta t i on  wou l d
a l so  p reva i l ,  I  wou l d  suggest ,  i f  a  studen t  m e t a  teacher a t  a  m a l l .

Ul t i m a te l y,  the  m a j o ri ty o f  the  Court  o f  Appea l  concl uded  tha t  the  teacher b reached  h i s re l a t i onsh i p  o f  t rust  wi th  h i s studen ts by m aki ng  su rrep t i t i ous
reco rd i ngs fo r a  sexua l  pu rpose .  However,  they concl uded  tha t  the  o ffence  o f  voyeuri sm  requ i red  the  Crown to  p rove  tha t  the  studen ts were  i n
ci rcum stances tha t  gave  ri se  to  a  reasonab l e  expecta t i on  o f  p ri vacy,  and  tha t  the  t ri a l  j udge  had  e rred  i n  m aki ng  tha t  f i nd i ng .



Just i ce  Huscro f t ’s d i ssen t i ng  reasons sta te  tha t  he  saw the  i ssue  as a  st ra i gh t fo rward  quest i on :  shou l d  h i gh  schoo l  studen ts expect  tha t  the i r pe rsona l  and
sexua l  i n teg ri ty wi l l  be  p ro tected  wh i l e  they a re  a t  schoo l ?  He  d i sag reed  wi th  the  m a j o ri ty’s concl usi on  tha t  because  studen ts a re  seen  a t  schoo l ,  they
have  no  reasonab l e  expecta t i on  o f  p ri vacy.  Just i ce  Huscro f t  cam e to  a  concl usi on  tha t  favours studen t  p ro tect i on ,  sta t i ng  as fo l l ows:

[133 ]  … In  m y vi ew, the  studen ts’ i n te rest  i n  p ri vacy i s en t i t l ed  to  p ri o ri ty ove r the  i n te rests o f  anyone  who  wou l d  seek to  com prom i se  the i r
pe rsona l  and  sexua l  i n teg ri ty wh i l e  they a re  a t  schoo l .  T hey have  a  reasonab l e  expecta t i on  o f  p ri vacy a t  l east  to  th i s exten t ,  and  tha t  i s
su ff i ci en t  to  reso l ve  th i s case .

Just i ce  Huscro f t  sum m ed up  the  pa radoxi ca l  resu l t  o f  the  m a j o ri ty’s deci si on :

T he  resu l t  i s the  opposi te  o f  wha t  one  wou l d  expect :  su rrep t i t i ous vi sua l  reco rd i ng  o f  h i gh  schoo l  studen ts fo r a  sexua l  pu rpose ,  wh i l e  they a re  a t
h i gh  schoo l ,  i s no t  i l l ega l .

Comment

T he  deci si on  i n  R. v.  Ja rvi s ra i ses i m portan t  and  evo l vi ng  i ssues regard i ng  po l i ce  i nvest i ga t i on  o f  e l ectron i c reco rd i ngs and  the  bu rden  o f  p rovi ng  such
o ffences i n  the  cri m i na l  con text .  T he  i ssue  wi l l  con t i nue  to  evo l ve  as soci e ty i s p resen ted  wi th  new techno l ogy fo r reco rd i ng  and  sto ri ng  i m ages.

In  the  em p l oym ent con text ,  the re  rem a i ns no  doub t  tha t  the  schoo l  board  cou l d  take  steps to  address the  conduct  o f  the  teacher i n  R. v.  Ja rvi s,
i ncl ud i ng  d i sm i ssa l  fo r cause  and  report i ng  the  m atte r to  the  On ta ri o  Co l l ege  o f  Teachers.
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