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Supreme Court of Canada Releases its Decision on the Right to Vote of Canadians
Living Abroad

In  a  l andm ark deci si on  re l eased  l ast  week,  the  Suprem e Court  o f  Canada  has rem oved  the  restri ct i on  on  vo t i ng  fo r Canad i an  ci t i zens l i vi ng  ab road .
In  Frank v.  Canada  (At to rney Genera l ),  2019  SCC 1 ,  p l a i n t i f fs Gi l l i an  Frank and  Jam i e  Duong  cha l l enged  the  const i tu t i ona l i ty o f  ss.  11 (d ) and  222  o f
the  Canada  E l ect i ons Act ("CEA" ) on  the  g rounds tha t  they i n f ri nge  the  ri gh t  to  vo te  p ro tected  by s.  3  o f  the  Canad i an  Charte r o f  Ri gh ts and  Freedoms.
Be fo re  the  deci si on ,  the  CEA d i d  no t  a l l ow Canad i an  ci t i zens to  vo te  i n  federa l  e l ect i ons i f  they had  been  ou t  o f  the  coun try fo r f i ve  consecu t i ve  years
o r m ore ,  wi th  som e speci a l  exem pt i ons.  T he  Suprem e Court  no t  on l y extended  th i s t i m e fram e, bu t  st ruck i t  down a l toge the r;  Canad i an  e l ecto rs,  tha t  i s,
ci t i zens o the rwi se  e l i g i b l e  to  vo te ,  wi l l  hence fo rth  re ta i n  the i r vo t i ng  ri gh ts desp i te  resi d i ng  ou tsi de  the  coun try fo r any l eng th  o f  t i m e ,  as l ong  as they
have  l i ved  i n  Canada  a t  som e po i n t .

Ch i e f  Just i ce  Wagner fo r the  m a j o ri ty reasoned  tha t ,  due  to  the  i m portance  o f  vo t i ng  ri gh ts,  any l i m i ts to  them  m ust  be  ca re fu l l y scru t i n i zed  by the
Court .  T he  At to rney Genera l  o f  Canada  conceded  du ri ng  a rgum ent tha t  s.  3  o f  the  Charte r was b reached  by the  re l evan t  p rovi si ons o f  the  CEA, so  the
Court 's ana l ysi s tu rned  on  a  s.  1  test  to  de te rm i ne  whe the r the  b reach  was j ust i f i ed .

On  the  f i rst  b ranch  o f  the  test ,  the  Court  found  tha t  the  ob j ect i ve  o f  the  l i m i t i ng  p rovi si ons was i ndeed  p ressi ng  and  substan t i a l ,  as they sough t  to
p ro tect  the  i n teg ri ty o f  the  vo t i ng  system  i n  Canada ,  however,  the  resi den t i a l  l i m i ts on  vo t i ng  d i d  no t  stand  up  to  a  p roport i ona l i ty ana l ysi s.

T he  Court  found  tha t  the re  had  been  no  evi dence  p resen ted  o f  a  ra t i ona l  connect i on  be tween  resi dence-re l a ted  l i m i ta t i ons on  vo t i ng  and  the  i n teg ri ty
o f  the  e l ecto ra l  system . I t  no ted  tha t  the  At to rney Genera l  had  fa i l ed  to  p roduce  any reco rds o f  com p l a i n ts,  stud i es,  o r o the r evi dence  i nd i ca t i ve  o f  any
harm fu l  e ffects o f  a l l owi ng  ou t-o f-coun try ci t i zens to  vo te .  In  fact ,  the re  had  i nstead  been  fou r governm ent stud i es on  vo t i ng  ri gh ts tha t  advoca ted  fo r
the  rem ova l  o f  resi dence-based  l i m i ts.  Wagner C.J.  a l so  no ted  Canada 's posi t i on  on  the  worl d  stage  as a  l eader i n  p rog ressi ve  en franch i sem ent,  fo r
exam p l e ,  i t  i s one  o f  on l y a  hand fu l  o f  dem ocraci es tha t  a l l ows vo t i ng  ri gh ts to  those  wi th  m en ta l  d i sab i l i t i es.  I t  the re fo re  re j ected  evi dence  i n  the  fo rm
of si m i l a r resi den t i a l  vo t i ng  restri ct i ons i n  o the r coun tri es,  deem i ng  them  unhe l p fu l  com pari sons.

T he  vo t i ng  restri ct i ons fu rthe r fa i l ed  the  m i n i m a l  i m pa i rm en t step  o f  the  s.  1  test .  T he  Court  cou l d  f i nd  no  j ust i f i ca t i on  fo r the  f i ve  year l i m i t ,  and  saw
no  co rre l a t i on  be tween  a  ci t i zen 's com m i tm en t to  Canada  and  the  l eng th  o f  t i m e  tha t  pe rson  l i ves ab road .  T he  At to rney Genera l  o f  Canada  a rgued  tha t
non-resi den t  e l ecto rs shou l d  no t  be  a l l owed  to  vo te  i n  Canad i an  e l ect i ons because  they a re  no t  a ffected  by Canad i an  l eg i sl a t i on  and  po l i cy.  T he  Court
a l so  re j ected  th i s a rgum ent.  I t  found  tha t  m any l aws,  such  as taxa t i on ,  cri m i na l  l aw, and  ci t i zensh i p  l eg i sl a t i on  wou l d  i ndeed  a ffect  a  Canad i an  l i vi ng
abroad .  T hus,  the  restri ct i on  was deem ed to  be  ove r-i ncl usi ve ,  as ci t i zens who  rem a i ned  connected  to  and  a ffected  by Canad i an  po l i t i cs desp i te  non-
resi dency wou l d  be  ba rred  f rom  con tri bu t i ng  to  the  dem ocra t i c p rocess.

On  the  ba l anci ng  step  o f  the  s.  1  test ,  the  m a j o ri ty found  tha t  the re  were  no  dem onstrab l e  o r concep tua l  bene f i ts to  the  i m pugned  l eg i sl a t i on ,  bu t  the
de l e te ri ous e ffects o f  depri vi ng  Canad i an  ci t i zens the i r vo t i ng  ri gh ts were  si gn i f i can t .  No t  on l y d i d  the  Court  deem  the  ri gh t  i tse l f  cruci a l  to  ou r po l i t i ca l
system , bu t  i t  no ted  the  i m portance  o f  i ts e ffect  on  a  ded i ca ted  ci t i zen 's d i gn i ty and  se l f -worth .  Fo r these  reasons,  the  i n f ri ngem ent on  s.  3  o f
the  Charte r cou l d  no t  be  j ust i f i ed  under s.  1 ,  and  the  o ffend i ng  sect i ons o f  the  CEA –  ss.  222(1 )(b ) and  (c),  223 (1 )(f ),  and  226(f ) –  were  st ruck down. T he
word i ng  o f  ss.  11 (d ),  220 ,  222(1 ) and  223(1 )(e ) was a l so  m od i f i ed  to  re f l ect  the  Court 's deci si on .

In  concurri ng  reasons,  Rowe J.  ag reed  tha t  the  l i m i t  on  s.  3  vo t i ng  ri gh ts cou l d  no t  be  j ust i f i ed  under s.  1  o f  the  Charte r.  However,  he  m ade  a  po i n t  o f
no t i ng  tha t  resi dence  requ i rem en ts were  an  i m portan t  pa rt  o f  Canada 's po l i t i ca l  system , and  i n  ano the r con text ,  cou l d  be  j ust i f i ab l e  l i m i ts
on  Charte r ri gh ts.  He  fu rthe r cl a ri f i ed  tha t  the  deci si on  d i d  no t  extend  to  the  p rovi nci a l  o r te rri to ri a l  l eve l ;  resi dence  requ i rem en ts;  those  e l ect i ons
wou l d  engage  d i ffe ren t  consi de ra t i ons under s.  1  and  a  d i ffe ren t  concl usi on  m i gh t  be  reached .  T he  va l i d i ty o f  such  requ i rem en ts fo r p rovi nci a l  and
te rri to ri a l  e l ect i ons has been  uphe l d  i n  cou rts i n  Saska tchewan , Yukon ,  and  Nunavu t ,  as was a l so  no ted  i n  Ch i e f  Just i ce  Wagner's reasons.

Just i ces Cô té  and  Brown, on  the  o the r hand ,  i n  d i ssen t ,  found  tha t  the  restri ct i ons on  vo t i ng  ri gh ts fo r non-resi den ts were  reasonab l e  l i m i ts on  s.  3 .  T he
Canad i an  e l ecto ra l  system , they a rgued ,  was founded  on  geograph i ca l  rep resen ta t i on  and  com m un i ty,  and  was no t  we l l -se rved  by a l l owi ng  physi ca l l y
rem oved  'com m un i ty m em bers' to  i n f l uence  federa l  po l i t i cs.  In te rest i ng l y,  the  basi s o f  the i r d i sag reem ent wi th  the  m a j o ri ty was no t  on l y substan t i ve ,  bu t
based  on  the  i n te rp re ta t i on  and  app l i ca t i on  o f  the  s.  1  ana l ysi s.  T he  d i ssen t i ng  j udges ob j ected  to  the  m a j o ri ty's p rocess,  h i gh l i gh t i ng  tha t  the
appropri a te  m easure  was no t  wha t  the  Court  p re fe rs,  bu t  whe the r the  l i m i t  on  a  Charte r ri gh t  i s reasonab l y i m posed .  T hey found  tha t  under the  l a t te r
approach ,  Parl i am en t was en t i t l ed  to  p ri vi l ege  a  re l a t i onsh i p  o f  cu rrency be tween  vo te rs and  the i r com m un i t i es,  and  the  CEA  p rovi si ons shou l d  be
uphe l d .

I t  shou l d  be  no ted  tha t  l ast  m on th  the  federa l  governm ent passed  l eg i sl a t i on  (B i l l  C-76 ) tha t  am ended  the  Canada  E l ect i ons Act and  guaran teed  vo t i ng
ri gh ts to  a l l  Canad i ans resi d i ng  ou tsi de  the  coun try,  bu t  Fri day's ru l i ng  cou l d  have  the  e ffect  o f  p reven t i ng  fu tu re  governm ents f rom  enact i ng  l eg i sl a t i on
to  l i m i t  vo t i ng  ri gh ts fo r ci t i zens l i vi ng  ab road .  Under B i l l  76 ,  vo te rs resi d i ng  i n  o the r coun tri es m ust  on l y p rove  the i r i den t i ty and  subm i t  the i r p revi ous
address to  de te rm i ne  the  ri d i ng  i n  wh i ch  the i r ba l l o t  wou l d  be  cast .
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