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Competition Bureau says wage-f ixing is not price f ixing
On Nov.  27 ,  2020 ,  the  Canad i an  Com pet i t i on  Bureau  (Bureau) re l eased  a  sta tem en t regard i ng  the  app l i ca t i on  o f  the  Compet i t i on  Act to  no -poach i ng ,
wage-f i xi ng  and  o the r buy-si de  ag reem ents.  Canad i an  l ega l  and  busi ness com m un i t i es have  becom e i ncreasi ng l y i n te rested  i n  these  i ssues si nce  a t
l east  2016 ,  when  Am eri can  regu l a to rs i nd i ca ted  tha t  buy-si de  ag reem ents cou l d  a t t ract  cri m i na l  l i ab i l i ty.

Wi th  today’s sta tem en t,  the  Bureau  cl a ri f i es how i t  wi l l  add ress buy-si de  ag reem ents such  as no -poach i ng  o r wage-f i xi ng  ag reem ents –  and  con f i rm s tha t
Canad i an  and  Am eri can  an t i t rust  l aws wi l l  t rea t  them  qu i te  d i ffe ren t l y.

What you need to know

Buy-si de  ag reem ents no t  to  h i re  em p l oyees away f rom  com pet i to rs (no -poach i ng  ag reem ents) o r ag reem ents tha t  se t  wages a t  a  speci f i c l ower l eve l
o r range  (wage-f i xi ng  ag reem ents) m ay have  an t i -com pet i t i ve  e ffects i n  the  l abour and  re l a ted  p roduct  m arke ts.

However,  the  Bureau  wi l l  no t  consi de r buy-si de  ag reem ents fo r the  pu rchase  o f  p roducts and  se rvi ces –  i ncl ud i ng  em p l oyee  no -poach i ng  and  wage-
f i xi ng  ag reem ents –  under the  cri m i na l  consp i racy and  ag reem ents reg i m e  ou t l i ned  i n  sect i on  45  o f  the  Compet i t i on  Act.

T he  Bureau  st i l l  m ay assess buy-si de  ag reem ents under i ts ci vi l  p rovi si ons,  as ou t l i ned  i n  sect i on  90 .1  o f  the  Act .  T here  a re  two  i m portan t  th resho l ds
tha t  m ust  be  m et i n  o rde r to  f i nd  tha t  an  ag reem ent be tween  com pet i to rs con travenes sect i on  90 .1 :

- An  ag reem ent tha t  i s e i the r exi st i ng  o r p roposed  (no t  past) m ust  be  estab l i shed ;  and  
- T he  ag reem ent m ust  substan t i a l l y p reven t  o r l essen  com pet i t i on .

Agreem ents be tween  com pet i to rs to  f i x the  p ri ce ,  a l l oca te  m arke ts o r l i m i t  the  supp l y o f  a  p roduct  i n  a  m arke t ,  regard l ess o f  the  degree  o f  fo rm a l i ty
o r en fo rceab i l i ty o f  the  ag reem ent,  wi l l  con t i nue  to  be  scru t i n i zed  under sect i on  45 .  Bu t  buy-si de  ag reem ents a re  no t  consi de red  to  fa l l  wi th i n
these .

T he  Bureau  wi l l  ou t l i ne  i ts en fo rcem ent approach  to  buy-si de  ag reem ents i n  fu rthe r de ta i l  i n  a  fo rthcom i ng  upda te  to  i ts Com pet i to r Co l l abo ra t i on
Gu i de l i nes.

No criminal exposure in Canada

In  2016 ,  the  Un i ted  Sta tes Departm en t o f  Just i ce  An t i t rust  Di vi si on  and  Federa l  T rade  Com m i ssi on  i ssued  gu i dance  regard i ng  the  app l i ca t i on  o f  U.S.
an t i t rust  l aws to  no -poach i ng  and  wage-f i xi ng  ag reem ents be tween  em p l oye rs.

T h i s j o i n t  gu i dance  i nd i ca ted  tha t  the  Departm en t o f  Just i ce  wou l d  cri m i na l l y i nvest i ga te  such  ag reem ents.  In  con trast ,  the  Bureau ’s sta tem en t
expressl y i nd i ca tes tha t  buy-si de  ag reem ents wi l l  no t  a t t ract  cri m i na l  cha rges under sect i on  45  o f  the  Compet i t i on  Act –  the  cri m i na l  p rovi si on  regard i ng
consp i raci es,  ag reem ents o r a rrangem ents be tween  com pet i to rs.  Ra the r,  the  Bureau  wi l l  i nvest i ga te  buy-si de  ag reem ents under the  ci vi l  p rovi si on  o f  the
Compet i t i on  Act.  Speci f i ca l l y,  such  ag reem ents wi l l  fa l l  wi th i n  the  pu rvi ew o f  sect i on  90 .1 ,  wh i ch  p roh i b i ts ag reem ents when  they a re  l i ke l y to
substan t i a l l y l essen  o r p reven t  com pet i t i on .

Reach  ou t  to  you r BLG l awyer o r any o f  the  key con tacts be l ow i f  you  have  quest i ons abou t  the  Bureau ’s deci si on .
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