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PERSPECTIVE

Private Companies: The Next Generation
Transfe rri ng  a  fam i l y busi ness to  the  next  genera t i on  i s o f ten  m ore  com p l ex than  owners expect .  Fam i l y dynam i cs,  such  as your ch i l d ren ’s i n te rest  i n  the
busi ness,  as we l l  as the i r qua l i f i ca t i ons and  capab i l i t i es,  p l ay a  ro l e .  So  does the i r cap i ta l  p reparedness.  A t  the  sam e t i m e , you  need  to  consi de r the
l ega l  st ructu re  tha t  wi l l  support  a  successfu l  t ransi t i on .

Som e o f  the  quest i ons you  need  to  answer i ncl ude :

What wi l l  happen  i f  one  ch i l d  wan ts to  take  ove r the  busi ness and  ano the r doesn ’t?

Wi l l  you  m ake  p rovi si ons to  buy back a  ch i l d ’s sha res i f  they a ren ’t  the  ri gh t  l eadersh i p  f i t?

How wi l l  you  com pensa te  any ch i l d ren  b rough t  i n to  the  busi ness?  Wi l l  they rece i ve  a  sa l a ry o r d i vi dends (o r bo th )?

I f  a  ch i l d  ge ts m arri ed  o r has a  com m on-l aw re l a t i onsh i p ,  to  wha t  exten t  wi l l  h i s o r he r spouse  have  a  stake  i n  the  busi ness?

T here  a re  ways to  reso l ve  these  l ega l  i ssues be fo re  they becom e fu l l -b l own  cha l l enges.  Ye t  th i s requ i res fo resi gh t ,  p repara t i on ,  and  som et i m es som e
d i ff i cu l t  conversa t i ons.  Be fo re  l ega l l y t ransfe rri ng  ownersh i p  to  the  next  genera t i on ,  i t ’s consequen t l y i m portan t  to  l eave  enough  t i m e  to  d ra f t  a  robust
shareho l de r ag reem ent,  em p l oym ent ag reem ents,  m arri age  con tracts,  and  wi l l s and  esta te  p l ans.

Shareholder agreements

Shareho l de r ag reem ents typ i ca l l y take  a  l ong  t i m e  to  i m p l em ent.  Neverthe l ess,  they’re  cri t i ca l  to  a  sm oo th  successi on  and ,  the re fo re ,  we l l  worth  the
e ffo rt .

In  i ts m ost  basi c fo rm , a  shareho l de r o r pa rtne rsh i p  ag reem ent ou t l i nes the  ru l es fo r runn i ng  a  fam i l y busi ness.  Fo r i nstance ,  a  sha reho l de r ag reem ent
can

Crea te  an  ag reed-upon  f ram ework tha t  cl ea rl y ou t l i nes how busi ness deci si ons a re  m ade ;

Provi de  the  o ri g i na l  founder wi th  ve to  ri gh ts on  key deci si ons,  even  i f  ope ra t i ona l  ri gh ts have  been  passed  on to  the  next  genera t i on ;

Crea te  restri ct i ons on  how shares a re  t ransfe rred  (and  p reven t  them  from  be i ng  t ransfe rred  ou tsi de  o f  the  fam i l y);

P l ace  restri ct i ons on  encum beri ng  shares,  so  shareho l de rs can ’t  bo rrow aga i nst  sha res o r p l edge  them  to  acqu i re  f i nanci ng ;

Ensure  con f i den t i a l i ty,  by p roh i b i t i ng  the  d i scl osu re  o f  sensi t i ve  i n fo rm at i on ;  and

Pu t st i pu l a t i ons on  ch i l d ren ’s sha res (fo r i nstance ,  requ i ri ng  m i no ri ty sha reho l de rs to  vo te  i n  l i ne  wi th  the i r pa ren ts o r i den t i fyi ng  si tua t i ons where
the  o ri g i na l  founder owner has the  ri gh t  to  buy back an  adu l t  ch i l d ’s sha res).

A shareho l de r ag reem ent i s an  i m portan t  docum ent tha t  can  g i ve  you  a  say i n  the  st ructu re  and  fu tu re  o f  the  com pany,  even  a f te r you ’re  no  l onger the
pri m ary owner.

Employment agreements

Whether fam i l y m em bers a l ready work i n  the  busi ness,  o r wi l l  i n  the  fu tu re ,  an  em p l oym ent ag reem ent can  he l p  se t  expecta t i ons.

Often ,  busi ness owners use  the  busi ness as a  p i ggybank,  b ri ng i ng  hom e bo th  a  sa l a ry and  d i vi dends,  and  po ten t i a l l y taki ng  add i t i ona l  funds on  as as-
needed  basi s.  T h i s can  be  p rob l em at i c when  the  num ber o f  fam i l y owners g rows,  pa rt i cu l a rl y because  rem unera t i on  m ay no t  co rre l a te  wi th  work
perfo rm ance .

An  em p l oym ent ag reem ent can  he l p  rem edy th i s i ssue  fo r the  next  genera t i on .  Fo r i nstance ,  i t  can  ou t l i ne  the  pe rfo rm ance  expected  o f  a l l  fam i l y
owners,  and  pay sa l a ri es (and  bonuses) to  those  tha t  l i ve  up  to  these  responsi b i l i t i es.  T h i s,  i n  tu rn ,  can  d ram at i ca l l y i m pact  m ora l e—especi a l l y i f
em p l oyees see  tha t  owner-em p l oyees adhere  to  the  sam e standards as the i r non-fam i l y co l l eagues.  T h i s can  a l so  he l p  m anage  expecta t i ons o f  fam i l y
m em bers who  m ay be  shareho l de rs bu t  do  no t  work i n  the  busi ness.  Such  non-part i ci pa t i ng  fam i l y m em bers m ay rece i ve  d i vi dends (toge the r wi th  o the r
shareho l de rs) bu t  j ust i f i ab l y wi l l  no t  rece i ve  sa l a ry o r bonuses.

Marriage contracts

Fam i l y m em bers shou l d  know whe the r a  spouse  o r com m on l aw pa rtne r cou l d  po ten t i a l l y becom e a  shareho l de r i n ,  o r o the rwi se  de ri ve  bene f i ts f rom ,
the  fam i l y busi ness.  To  avo i d  a  fam i l y ri f t ,  th i s needs to  be  deci ded  we l l  i n  advance .

To  avo i d  thwarted  expecta t i ons,  com m un i ca t i on  i s key.  Shareho l de r ag reem ents shou l d  cl ea rl y ou t l i ne  wha t  happens i n  the  even t  o f  a  m arri age  o r
com m on l aw re l a t i onsh i p .  I f  the  fam i l y deci des to  excl ude  spouses f rom  becom i ng  owners,  o r l i m i t  spousa l  sha re  t ransfe rs,  fam i l y m em bers wi l l  have  to
st i pu l a te  th i s i n  a l l  m arri age  con tracts.

Wills and estate planning



Your shareho l de r ag reem ent shou l d  a l so  spe l l  ou t  how the  fam i l y busi ness shares can  be  d i st ri bu ted  on  dea th .  I f  the re  i s a  cl ause  tha t  requ i res shares to
pass on l y to  fam i l y,  th i s cou l d  m ake  spouses i ne l i g i b l e  to  i nhe ri t  (o r con tro l ) sha res upon  an  owner’s dea th .  In  th i s scenari o ,  owners m ust  p l an  ahead  to
ensure  spouses a re  f i nanci a l l y p ro tected  when  the  fam i l y busi ness i s t ransfe rred  to  the  next  genera t i on .

I f  a  spouse  i s no t  to  be  i nvo l ved  i n  the  busi ness,  they l i ke l y shou l dn ’t  be  nam ed as the  so l e  execu to r o f  an  owner’s wi l l .  T hey a l so  shou l dn ’t  be  g ran ted
so l e  power o f  a t to rney ove r the  fam i l y busi ness asse ts i n  the  even t  o f  an  owner’s i ncapaci ty,  as th i s wi l l  g i ve  them  con tro l  ove r busi ness deci si on -m aki ng
tha t  i s no t  a l i gned  wi th  the  fam i l y’s wi shes.

Need l ess to  say,  th i s ra i ses a  num ber o f  com p l ex i ssues.  I t  a l so  m akes i t  d i f f i cu l t  to  ba l ance  your ob l i ga t i ons to  support  and  bene f i t  you r spouse  and
o the r dependen ts,  you r ph i l an th rop i c i n te rests,  and  your com m i tm en ts to  ensure  the  success and  con t i nua t i on  o f  the  fam i l y busi ness as i t  passes to
fu tu re  genera t i ons.  To  ove rcom e these  cha l l enges,  i t ’s i m portan t  to  have  a  cl ea r understand i ng  o f  the  fam i l y st ructu re  and  m ake  su re  eve ry ch i l d
en te ri ng  the  busi ness i s on -si de .  A p ro fessi ona l  can  he l p  fam i l y m em bers navi ga te  th i s te rra i n  and  m ake  su re  eve ryone  i s p repared  to  honour the i r
com m i tm en ts.

Start early

Successi on  p l ann i ng  i s an  i dea l  t i m e  to  crea te  ru l es o f  engagem ent a round  the  opera t i on  o f  the  busi ness,  cl ea rl y ou t l i ne  the  responsi b i l i t i es o f  a l l
successors,  and  p rese rve  the  o ri g i na l  busi ness vi si on  even  a f te r the  departu re  o f  the  o ri g i na l  owners.  I t  a l so  o ffe rs an  opportun i ty to  consi de r you r
l egacy and  com m un i ca te  your wi shes to  you r successors.

Fo r a l l  th i s to  happen ,  however,  you  need  to  be  wi l l i ng  to  ge t  the  d i ff i cu l t  conversa t i ons ou t  o f  the  way now, so  you  can  avo i d  su rp ri ses and  fam i l y
upheava l  down the  road .  To  l ea rn  how BLG can  he l p  you  tackl e  your m ost  p ressi ng  successi on  i ssues,  con tact  us.
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