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CSA Releases Derivatives Business Conduct Rule for Further Comment
On June  14 ,  2018 ,  the  Canad i an  Securi t i es Adm i n i st ra to rs ("CSA" ) pub l i shed  upda ted  ve rsi ons o f  Proposed  Na t i ona l  Instrum en t 93 -101  Deri va t i ves:
Busi ness Conduct and  i ts com pan i on  po l i cy (co l l ect i ve l y,  the  “Busi ness Conduct  Ru l e ”) fo r a  second  round  o f  com m ents.  T he  Busi ness Conduct  Ru l e  was
ori g i na l l y pub l i shed  fo r com m ent on  Apri l  4 ,  2017  (the  “In i t i a l  Pub l i ca t i on ”)  and  i s be i ng  repub l i shed  fo r fu rthe r com m ent to  a l l ow i n te rested  pa rt i es to
revi ew i t  i n  con j unct i on  wi th  Proposed  Na t i ona l  Instrum en t 93 -102  Deri va t i ves:  Reg i st ra t i on and  i ts com pan i on  po l i cy (co l l ect i ve l y,  the  “Deri va t i ves
Reg i st ra t i on  Ru l e ”) pub l i shed  by the  CSA on  Apri l  19 ,  2018 .  Com m ents on  bo th  p roposa l s a re  due  by Sep tem ber 17 ,  2018 .

Wh i l e  the  Deri va t i ves Reg i st ra t i on  Ru l e  wi l l  be  ci rcu l a ted  fo r com m ent aga i n  (wi th  i m p l em enta t i on  no t  l i ke l y to  be  i n  the  short  te rm ),  i t  i s ou r
understand i ng  tha t  i t  i s the  i n ten t i on  o f  the  CSA fo r the  Busi ness Conduct  Ru l es to  be  i n  fo rce  fo r 2019 .

T he  Busi ness Conduct  Ru l e  i s i n tended  to  p ro tect  de ri va t i ves m arke t  pa rt i ci pan ts by i m provi ng  t ransparency,  i ncreasi ng  accoun tab i l i ty and  p rom ot i ng
responsi b l e  busi ness conduct  by de ri va t i ves dea l e rs and  de ri va t i ves advi se rs i n  the  ove r-the -coun te r (“OT C”) de ri va t i ves m arke t .  T he  Busi ness Conduct
Ru l e  com p l em ents the  reg i st ra t i on  reg i m e  se t  ou t  i n  the  Deri va t i ves Reg i st ra t i on  Ru l e .

Business Conduct Rule Changes

T he  Busi ness Conduct  Ru l e  has no t  si gn i f i can t l y changed  si nce  i ts In i t i a l  Pub l i ca t i on .  T he  fo l l owi ng  a re  som e substan t i ve  changes to  no te :

1.  Two  new ca tegori es o f  “e l i g i b l e  de ri va t i ves pa rty” (“EDPs”) have  been  added .  Com m erci a l  hedgers tha t  have  a t  l east  $10  m i l l i on  i n  ne t  asse ts and
m eet o the r speci f i ed  cond i t i ons wi l l  qua l i fy as EDPs, as wi l l  en t i t i es whose  ob l i ga t i ons under a  de ri va t i ve  a re  fu l l y guaran teed ,  o r o the rwi se  fu l l y
supported  under an  ag reem ent,  by one  o r m ore  EDPs. T he  EDP concep t  i s i m portan t  under bo th  the  Busi ness Conduct  Ru l e  and  the  Deri va t i ves
Reg i st ra t i on  Ru l e  — f i rm s tha t  restri ct  the i r dea l i ngs to  on l y EDPs a re  exem pt f rom  m any o f  the  requ i rem en ts i n  the  ru l es.  In  add i t i on ,  m anaged
accoun ts o f  EDPs have  been  t rea ted  as EDPs. In  the  In i t i a l  Pub l i ca t i on ,  m anaged  accoun ts o f  EDPs were  to  be  t rea ted  as non-EDPs, m ean i ng  tha t
f i rm s advi si ng  these  m anaged  accoun ts wou l d  have  been  sub j ect  to  a l l  o f  the  requ i rem en ts o f  the  Busi ness Conduct  Ru l e .

2.  T he  ob l i ga t i on  fo r a  f i rm  to  m ake  a  reasonab l e  e ffo rt  to  p rovi de  a  p ri ce  tha t  i s fa i r and  reasonab l e  has been  rem oved .  Gu i dance  wi th  respect  to  the
pri ci ng  o f  de ri va t i ves has been  i ncl uded  i n  the  com pan i on  po l i cy.

3.  Fi rm s have  been  p rovi ded  wi th  m ore  f l exi b i l i ty wi th  respect  to  the  use  and  i nvestm en t o f  the  asse ts o f  i ts de ri va t i ves pa rty.

4.  T he  sen i o r de ri va t i ves m anager has been  p rovi ded  wi th  the  ab i l i ty to  de l ega te  h i s o r he r responsi b i l i ty to  subm i t  an  annua l  report  to  the  board  o f
d i recto rs o f  the  f i rm  to  the  ch i e f  com p l i ance  o ff i ce r,  rem ovi ng  the  dup l i ca t i on  o f  e ffo rts o f  each  report i ng  separa te l y to  the  board  o f  d i recto rs on  an
annua l  basi s.  No te  tha t  under the  Deri va t i ves Reg i st ra t i on  Ru l e  the  f i rm ’s ch i e f  ri sk o ff i ce r m ust  a l so  subm i t  an  annua l  report  to  the  board  o f
d i recto rs.

5.  Fo re i gn  f i rm s tha t  a re  i n  the  busi ness o f  t rad i ng  i n  de ri va t i ves on  an  exchange  o r a  de ri va t i ves t rad i ng  faci l i ty desi gna ted  o r recogn i zed  i n  a
Canad i an  j u ri sd i ct i on  wi l l  be  ab l e  to  re l y on  the  fo re i gn  de ri va t i ves dea l e r and  fo re i gn  de ri va t i ves advi se r exem pt i ons.  T he  In i t i a l  Pub l i ca t i on
d i squa l i f i ed  such  f i rm s f rom  be i ng  ab l e  to  re l y on  these  exem pt i ons.

6.  T he  know-your-de ri va t i ves-pa rty and  t rade  con f i rm a t i on  requ i rem en ts have  been  re l axed  i n  ce rta i n  i nstances fo r de ri va t i ves t raded  on  a  de ri va t i ves
trad i ng  faci l i ty tha t ,  as soon  as techno l og i ca l l y p ract i cab l e ,  a re  subm i t ted  fo r cl ea ri ng  to  a  qua l i fyi ng  cl ea ri ng  agency.

7.  T ransi t i ona l  re l i e f  has been  p rovi ded  tha t  pe rm i ts de ri va t i ves f i rm s to  re l y on  a  de ri va t i ves pa rty’s “pe rm i t ted  cl i en t” sta tus under Na t i ona l
Instrum en t 31 -103 ,  “accred i ted  coun te rpa rty” sta tus under the  Deri va t i ves Act (Québec) o r “qua l i f i ed  pa rty” sta tus under the  re l evan t  b l anke t  o rde rs
i n  the  p rovi nces o f  A l be rta ,  Bri t i sh  Co l um b i a ,  M an i toba ,  New Brunswi ck o r Nova  Sco t i a ,  fo r t ransact i ons en te red  i n to  p ri o r to  the  com i ng  i n to  fo rce
o f  the  Busi ness Conduct  Ru l e .  However,  the  fa i r dea l i ng  ob l i ga t i on ,  da i l y report i ng  and  de ri va t i ves pa rty sta tem en t requ i rem en ts wi l l  app l y to  these
pre -exi st i ng  t ransact i ons.

Contact Us

I f  you  have  any quest i ons abou t  the  Busi ness Conduct  Ru l e  o r the  changes to  i t  si nce  i ts In i t i a l  Pub l i ca t i on ,  the  Deri va t i ves Reg i st ra t i on  Ru l e ,  o r wou l d
l i ke  ou r assi stance  i n  p repari ng  a  com m ent l e t te r on  the  p roposa l s,  p l ease  con tact  one  o f  the  au tho rs o f  th i s bu l l e t i n  o r any o the r m em ber o f
BLG’s Deri va t i ves Group.  BLG i s ranked  as the  Num ber One  Law f i rm  i n  Canada  fo r Deri va t i ves by Deri va t i ves Weekl y and  has been  nam ed Canada  Law
Fi rm  o f  the  Year — Regu l a to ry and  T ransact i ons — a t  Gl oba l  Cap i ta l 's Am eri cas Deri va t i ves Awards eve ry year si nce  the  i ncep t i on  o f  these  awards.

 Vi ew our bu l l e t i n  f rom  Apri l  2017 fo r m ore  i n fo rm at i on

 Vi ew our bu l l e t i n  f rom  Apri l  2018 fo r m ore  i n fo rm at i on
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